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CONSUMER ISSUES & THE COURTS 
 

Resolving Disputes 
 

If I have a dispute with a merchant, what can I do? 

Generally, most disputes with merchants can be settled by contacting the 

merchant and describing to the owner or manager what the problem is that 

you are unhappy about regarding your purchased goods or services. 

Sometimes this is not enough, and you may need to take other steps to 

resolve your dispute. A registered letter is a message of commitment as to 

your complaint and has a greater chance to end up in the hands of those 

who can help solve your problem. You should try to find out who the 

appropriate person is at the merchant that handles these complaints and 

address the letter to that person. Some suggestions, which are explained 

below, are: 

 Send a letter by registered mail and email. It is not recommended 

that you simply email your complaint as this may not actually 

reach the correct person. Doing both is safer; 

 File a complaint with the Better Business Bureau and/or State 

Attorney General’s Office (send a copy of the letter to the 

merchant); 

 Mediate your dispute with a third party; 

 File a claim in justice court (sometimes referred to as small claims 

court); 

 Hire a lawyer knowledgeable in the area of your dispute. 

 

When should I write a letter? 

If your dispute cannot be resolved by a simple visit or telephone call to 

the merchant, write a letter to the merchant detailing your complaint. Also, 

send the letter to the manufacturer of the product if the dispute concerns 

goods and not services. Your letter should be clear and concise with the 

specific details of the problem, but stick to the facts. You should provide the 

merchant the following information: (1) where and when you purchased the 
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goods or where and when the service was provided; (2) the name of 

anyone that assisted you at the store or that you have talked to about your 

complaint; (3) the issues raised with the person or persons you spoke to 

about your complaint; (4) specific details on your complaint; and (5) what 

relief you want (e.g., to return it for your money back, replacement, etc.) 

You should also include the receipt and any documents that you have 

regarding the item or the services. Provide a reasonable time period for the 

merchant to respond to you. A reasonable time is usually 10 to 15 days 

from the date of the letter. If you cannot find the receipt and if you paid by 

check or credit card, send a photocopy of the canceled check or credit card 

receipt. Send a copy of your letter to the manufacturer of the product. 

Often, the product will include a warranty or booklet which will tell you 

where to send letters to the manufacturer. If the product does not include 

such information, address the letter to the Consumer Complaint 

Department at the manufacturer’s address. 

For example, tell the merchant you purchased a Brand X four-slice 

toaster on January 2, 2019, at the Jiffy Store located at Elm and First 

Streets in Houston and that it burns the toast when you set it on low. 

Explain what the toaster is actually doing it and tell the merchant that you 

want a full refund of money or that you want it repaired. Explain that you 

spoke to Employee X, but did not get a satisfactory result. Tell the 

merchant that you expect to hear back in 15 days from the date of the 

letter. Be sure to send your letter by registered mail or certified mail, return 

receipt requested. You may do this by going to your local post office and 

filling out a green card and certified mail receipt. The post office will help 

you with this process. The cost to send a registered letter is around $10.00. 

Always keep a copy of the letter, mail receipt, and other pertinent 

documents for your files. Do not send any original documents. You may also 

want to send the letter by regular mail and/or email to make sure that the 

recipient accepts it in case the registered letter is returned. 

  

When should I file a complaint with the Better Business Bureau or 

the State Attorney General’s office? 
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The Better Business Bureau of Metropolitan Houston accepts complaints 

about businesses from consumers. Many consumers inquire about a 

business’s status with the Better Business Bureau before dealing with a 

merchant. Reputable merchants do not want thick files of complaints that 

may discourage future customers from dealing with them. If you file a 

complaint with the Better Business Bureau, send a copy of the complaint to 

the merchant. This act may provide added incentive for the merchant to 

address your problem. You may also submit a complaint with the Better 

Business Bureau online. The contact information for the Better Business 

Bureau is: 

Better Business Bureau of Metropolitan Houston 

1333 W. Loop South, Suite 1200 

Houston, Texas 77027 

Phone: 713.868-9500 

bbb.org/us/tx/houston 

When you make a complaint to the Better Business Bureau, be sure to 

also make a complaint to the Consumer Protection Division of the Texas 

State Attorney General’s Office. You may submit your complaint in person, 

by mail, or electronically through the website. The contact information for 

the Texas State Attorney General’s Office is: 

Texas State Attorney General’s Office 

Consumer Protection Division 

P. O. Box 12548 

Austin, Texas 78711-2548 

Phone: 1.800.621.0508 

www.texasattorneygeneral.gov/consumer-protection 

or 

Houston Regional Office 

Phone: 1.800.621.0508 

808 Travis Street, Suite 1520  

Houston, Texas 77002-1702 

 

What is mediation and how can it help me? 
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Mediation is a process in which an impartial person – the mediator – 

facilitates communication between the parties to promote understanding, 

reconciliation, and settlement. Unlike other forms of dispute resolution in 

the courts, mediation is non-binding. There is no fact-finding, decision or 

opinion by the third party mediator. One primary advantage to mediation is 

the ability of the parties to maintain responsibility for and control over their 

own dispute. The mediator facilitates in (1) defining the issues; (2) 

removing obstacles to communication; (3) exploring alternatives to 

resolution; and (4) reaching an agreement. A mediator will allow each side 

to state their case and will provide each side an objective opinion of the 

strengths and weaknesses of the case. This can help facilitate a settlement 

by allowing each side to hear the strength of their case in a non-adversarial 

setting. The mediator will charge fees to both sides equally, unless you 

utilize the Dispute Resolution Center, which is listed in the next paragraph. 

If you have a complaint against the provider of services or a merchant of 

goods, resolving your disputes before going to the courthouse is most 

probably the least expensive and most efficient way to resolve your dispute. 

Harris County has a Dispute Resolution Center that provides mediation by 

trained volunteer mediators. The process provides the parties with an 

opportunity to express emotions or frustrations, which may be hindering 

negotiations, and to address underlying concerns in a controlled 

environment. Those involved present information to the mediator who 

discusses the issues with the parties as they work towards a solution. All 

parties have an equal voice in the process. The meeting usually lasts about 

two hours. This is a free service provided by Harris County. To find out 

more about the Dispute Resolution Center, visit drchouston.org; write to 

Dispute Resolution Center, Inc., 49 San Jacinto, Suite 220, Houston, Texas 

77002-1233; call 713.274.7100; or fax 713.755.8885. 

 

When should I use justice court (formerly known as small claims 

courts)? 

If you have clear legal rights, many merchants will settle your claim 

before it is necessary for you to take legal action. However, if you have a 

strong case but attempts to settle out-of-court fail, justice court (formerly 
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known as small claims court) can be an inexpensive and easy way to settle 

the dispute. Justice court gives you an opportunity to present your case 

directly to a judge or jury without an attorney. However, it can involve 

more time and expense than you may want to expend. Evaluate your claim 

and your commitment to seek relief before taking legal action. Justice court 

is appropriate for claims of $10,000 or less if you are in Harris County. 

Other counties may have smaller limits on the amount of the claims 

(usually $5,000). If you are successful, you will be awarded your actual 

damages and your costs. You do not need a lawyer to file a claim in justice 

court. After you decide to sue in justice court, you must determine where to 

file your complaint. Generally, you must file your claim in the justice court 

where the business or person you are suing is located. Look in the phone 

book for the justice of the peace court where the business or person is 

located. The clerk of the court can help you with questions. Go to the court 

with the name of the person you want to sue or the agent of service for the 

business. (The Secretary of State will have the name for the agent of 

service for most companies—State Capitol Room, 1019 Brazos, Austin, 

Texas 78701, 512.463.5701). The court will give you a petition to complete. 

When you complete your petition, you will file it with the court with a fee 

(about $100, which includes filing and service fees). The court will have a 

sheriff or constable serve the defendant. If the defendant denies your claim, 

you will be given a trial date and an opportunity to present your facts. The 

defendant has a right to bring any claims against you within the court’s 

jurisdiction. Such claims might include failure to make payment. Be 

prepared, clear, and to the point. Bring all the necessary evidence — the 

product, the receipt, and any witnesses besides yourself. The judge or jury 

will listen to both sides and decide who wins. 

 

How do I find an attorney to handle a dispute? 

If your attempts to resolve your dispute by negotiations are unsuccessful 

and you are not interested in, or think you are not able to, pursue your 

claim in justice court you may consider hiring an attorney to handle the 

dispute on your behalf. The Houston Lawyer Referral Service (HLRS) can 

assist in finding an attorney to represent your case. The HLRS will put you 
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in contact with a local attorney that will provide an initial consultation for 

$20. You can find out more about HLRS by calling 713.237.9429 or by 

visiting hlrs.org. 

 

How do I collect a judgment? 

If you are awarded a judgment from a justice court, it will become final if 

not appealed within 21 days. Once it is final, you may demand that the 

defendant pay the judgment. If not paid promptly, you may request from 

the court that an abstract (or summary) of the judgment be prepared so 

that you may record the abstract in the county real property records. The 

abstract creates a judgment lien (which is valid for 10 years) on any non-

exempt real estate that the defendant owns in the county where the 

abstract is recorded. However, to be able to renew the abstract of judgment 

and keep the judgment alive, you must order a writ (levy) of execution 

from the court before the 10-year anniversary from the date of the 

judgment. The abstract may encourage the defendant to satisfy the 

judgment. If not, the defendant will have to satisfy the judgment before 

selling non-exempt property covered by the lien. There are other, more 

aggressive ways to collect your judgment (or to encourage the defendant to 

voluntarily pay). Prior to taking any type of collection activity other than 

filing an abstract, you must request a writ of execution from the court. The 

writ is requested from the court and allows a deputy county constable, who 

must serve the writ on the defendant to seize non-exempt assets of the 

defendant and sell at auction so much of the defendant’s non-exempt 

property as necessary to satisfy the judgment. Texas law exempts certain 

assets from execution, including a homestead and up to $30,000 worth of 

an individual’s personal property. Corporations or businesses do not get to 

claim any exemptions. If the writ of execution does not result in payment, 

other remedies are available to attempt to reach the defendant’s assets, 

including attachment, turnover, and garnishment. For more on judgments, 

see the section below. 

 

Judgment 
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What is a judgment? 

A judgment is an official result of a lawsuit in court. In debt collection 

lawsuits, the judge may award the creditor or debt collector a judgment 

against you. A creditor may bring a lawsuit against you to collect the debt 

owed. A summons will be issued and served to you by either a private 

process server, sheriff or constable. Once you are served with this, you 

must file an answer within 20 days of being served (or 10 days if suit is 

brought in justice court). If you do not answer, then the court can enter a 

default judgment against you. Once a default judgment is entered against 

you, a creditor can then seek legal remedies such as garnishment, turnover 

or attachment of your assets. 

 

What is an agreed judgment? 

An agreed judgment is a document that is signed by all parties to the 

lawsuit and filed with the court, stating the defendant/consumer agrees to 

owe the full and final judgment. An agreed judgment is usually required by 

a creditor if you’re agreeing to a long term payment plan (approximately 

four monthly payments or more). Make sure that you and the plaintiff 

concurrently sign a separate settlement agreement which states that the 

agreed judgment would be released after the settlement is paid and that no 

execution on the judgment would ensue while payments are being timely 

made by defendant/consumer. That is because an agreed judgment has the 

same effect as a judgment granted by the court.  

 

May I ignore the judgment against me? 

You should not ignore a judgment, because it is usually reflected on your 

credit report and is good for up to 10 years from the date it is signed by the 

judge. A judgment may be renewed for another 10 years. In some 

instances, having a judgment against you may affect your qualification of 

receiving certain government benefits such as subsidized housing. 

Additionally, a judgment creditor may attempt to collect on the judgment 

by applying for a bank garnishment of consumer’s account or via writ of 

execution on consumer’s non-homestead exempt property. A judgment 

creditor may also place a lien on the consumer’s real property.  
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I have a judgment against me. What should I do? 

You can settle the judgment with the creditor. It is not too late. To 

ensure that the judgment will be released upon final payment, verify that it 

is stated so in your settlement agreement with the judgment creditor. Once 

the judgment is settled and paid, then the creditor should file a document 

with the court to release the judgment. Sometimes, the creditor will send 

the original release of judgment and/or release of lien to the 

consumer/defendant to file it along with an appropriate fee. Be sure to read 

the cover letter from the creditor carefully to determine whether any action 

is required on your part to secure the release of the judgment against you.  

 

Contracts 
 

What is a contract? 

A contract is simply a legal term for a promise that the law will enforce or 

otherwise acknowledge as legally significant. Contracts may be written or 

oral. It is important to recognize that the law will not enforce every promise 

someone makes. 

 

When does the law enforce a promise? 

Under the law, a promise is usually enforceable only if it is given in 

exchange for something. This legal principle, commonly referred to as 

“consideration,” requires both parties to the agreement to give something 

up of value for the agreement to be enforceable. For example, a jeweler 

promises to sell a ring to a buyer for $300. This promise is enforceable 

because both parties have given up something of value: the jeweler is to 

give up the ring while the buyer is to give up $300. 

 

Does a contract have to be formal? 

No. As a general rule, if you agree to do something, in exchange for 

someone’s promise to do something else, there is a legally enforceable 

agreement. However, you must make sure that you have the specific terms 

for the contract (i.e., how much you will pay for the services or goods, and 
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when such services will be performed or goods delivered). Both parties 

must have agreed to the terms. For the most part, the law will enforce 

every agreement that the parties intended to be binding if the above 

conditions are met. A handwritten or typed contract is not required for 

there to be an enforceable contract, with the exception of certain categories 

listed in the “Statute of Frauds” section below. Stated simply, if each party 

appeared to intend legal consequences when they made promises to each 

other, they probably are legally bound. 

 

My friend promised me in writing to give me a $100 gift. Is that 

promise enforceable? 

Usually not. The mere fact that someone has promised in writing to give 

you a $100 gift does not mean that you can force that person to give you 

the $100. The general rule is that promises to make a gift are not 

enforceable. This is because both parties have not agreed to give up 

something of value. Remember, the legal doctrine of “consideration” 

requires both parties to the agreement to give up something of value for 

the agreement to be enforceable. Here, your friend has agreed to give up 

$100, but you have not agreed to do anything in return. As a result, this 

promise is not enforceable. 

Sometimes a situation arises where someone who has been promised a 

gift has relied upon the promise to his or her detriment. For example, 

assume your friend promised you a $100 gift so that you might buy an 

expensive shirt. As noted above, such a gift is usually non-enforceable. If, 

however, you relied on your friend’s promise, went to the store and bought 

a $100 shirt, you might be entitled to enforce your friend’s promise. The 

reason for this is because the law does not want to penalize you for relying 

to your detriment on your friend’s promise in just the way he should have 

foreseen. 

 

Does a contract have to be in writing or signed to be enforceable? 

The law provides that most contracts do not have to be in writing to be 

enforceable. Oral contracts have long been used in Texas, and they 

continue to be enforced today. Many agreements are sealed by nothing 
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more than a handshake. If there is a “meeting of the minds” and both 

parties have agreed to the terms, then the contract is usually enforceable. 

Make no mistake: such agreements are usually enforceable just as if there 

were a written contract between the parties. However, some contracts are 

considered more important than others, and there is a law called the 

Statute of Frauds that requires certain contracts to be in writing. The types 

of contracts that must be in writing to be enforceable are described below. 

 

What is the Statute of Frauds? 

The Statute of Frauds is a law that requires four major categories of 

contracts to be in writing: (1) contracts for the sale of land; (2) contracts 

for the sale of goods for the price of $500 or more; (3) contracts that 

cannot be performed within one year from the time of the contract; and (4) 

contracts to pay the debts of another. To enforce these types of contracts, 

it is necessary that there be some writing sufficient to show that a contract 

has been made. Here’s an example. Seller decides to sell his motorcycle to 

Buyer for $700. The parties reach an oral agreement. Several days later, 

Buyer changes his mind. Under the Statute of Frauds, such a contract must 

be in writing because the agreement involves the sale of goods with a price 

of $500 or more. Because the agreement is not in writing, Seller cannot 

enforce the oral agreement against Buyer. 

 

What kind of writing is required under the Statute of Frauds? 

A writing will satisfy the Statute of Frauds if it contains: (1) the identity 

of the contracting parties; (2) a description of the contractual subject 

matter; (3) the major terms and conditions of the agreement; and (4) the 

signature of the party against whom the contract is being enforced. The 

signature may be handwritten, typed or printed, and if so intended, a 

party’s initials will suffice. A fax or email signature can also be sufficient, 

but it is better to get the original document signed by both parties if 

possible. 

 

What is the purpose of the Statute of Frauds? 
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The Statute of Frauds is designed to provide reliable evidence of contract 

terms in the event of a dispute. It also prevents misunderstandings or 

misrepresentations about the actual terms or existence of the contract. 

 

Are there any exceptions to the Statute of Frauds? 

Yes. In certain cases, performance of a party’s obligations will take a 

contract that is otherwise unenforceable under the Statute of Frauds and 

make it enforceable. For example, suppose Buyer orally agrees to purchase 

a $2,000 custom-made dining room table from Seller. After Seller spends 

weeks building the table, Buyer says he has changed his mind and doesn’t 

want the table. The agreement is for the sale of goods that cost more than 

$500, so it should be in writing. What happens? Is the Seller out of luck? 

Under the law, if the party seeking enforcement of the agreement (in this 

case the Seller) can show that he acted in reliance on the oral agreement, 

and has suffered a substantial detriment for which he has no adequate 

remedy, the agreement will be enforced. In this case, Buyer would 

therefore be forced to pay the $2,000 for the dining room table. 

 

How long do I have to change my mind after I sign a contract? 

In most situations, once you sign a contract you are bound by its terms. 

While many people believe that they have the right to change their mind for 

up to three days after they sign a contract, that is not the law in most 

cases. There are only a few instances in which you have three days to 

change your mind, such as contracts that are solicited at your residence. In 

most other cases, the law will force you to honor the contract as soon as 

you sign it. For more information on the limited availability of a three-day 

right to cancel, visit texasattorneygeneral.gov/consumer-protection. 

 

How old does someone have to be to enter into an enforceable 

contract? 

A person of any age can enter into a contract. But Texas law holds that 

the contracts of a minor (that is, someone under the age of 18) are 

generally voidable at the minor’s option. That means that a minor can 

enforce an agreement he or she enters into with an adult. However, an 
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adult cannot enforce an agreement entered into with a minor. This rule 

discourages adults from entering into contracts with persons under 18 years 

of age. 

 

Should I put an agreement in writing? 

It is always a good idea to put an agreement in written form. As noted 

above, certain types of contracts must be in writing to be enforceable. 

Therefore, if you are entering into an agreement for real estate, an 

agreement for the sale of goods valued at more than $500, or an 

agreement that cannot be performed within one year, be sure to have a 

signed, written agreement. Otherwise, you will not be able to enforce the 

agreement. Even when the law does not require an agreement to be in 

writing, you should take steps, if at all possible, to put the agreement into 

writing. There is no need for a long, computer generated contract. A few 

words on a napkin oftentimes will suffice. A writing provides evidence of the 

contract and clarifies the party’s obligations. Remember, “Better safe than 

sorry.” 

 

What damages are available if someone breaches a contract? 

Every breach of a contract entitles the injured party to sue for damages. 

The general theory of damages in contract actions is that the injured party 

should be placed in the same position as if the contract had been properly 

performed. Thus, the injured party should be compensated in money for the 

loss of the bargain. Because damages are designed to compensate the 

injured party, not to punish the breaching party, punitive damages are not 

available in breach of contract actions.  

 

Am I entitled to my attorney’s fees if I hire a lawyer to prosecute 

my claim? 

A party is generally entitled to his or her attorney’s fees from the 

defendant if he or she hires a lawyer to prosecute a breach of contract 

claim and later prevails in court. (This does not apply to most tort actions 

such as negligence.) If you have hired an attorney, then you can receive 

your attorney’s fees, but most of the time if you have settled the case, 
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most parties agree to pay his or her attorney’s fees. Also, limited liability 

companies cannot be sued for attorney’s fees; if the entity who you 

contracted is a limited liability company, you cannot recover the attorney’s 

fees for a breach of contract. Despite whether you recover your attorneys 

fees or not, you are responsible to your attorney for his or her attorney’s 

fees regardless of the outcome. 

 

BUYING & SELLING 
 

The DTPA: Consumer Protection from Sellers 
 

The Texas Deceptive Trade Practices Act (“DTPA”) gives consumers a 

legal means against sellers for false, misleading and deceptive business 

practices. Arguably, this law is the most powerful weapon available to Texas 

consumers. If someone violates the DTPA, he may be held liable for up to 

three times your damages plus all of your court costs and attorney’s fees. 

Essentially, acts of a seller that are misleading or deceptive potentially 

violate the DTPA. Moreover, the intentions of the seller to mislead or 

deceive generally are irrelevant for liability purposes. If a seller thinks he is 

telling the truth about what he is selling, but in fact it is a 

misrepresentation, the seller is still liable. In short, the DTPA imposes a 

duty on merchants not to make any representations unless they are certain 

of their truth – it is not up to you to figure it out. The current DTPA lists 33 

things that are considered false, misleading, or deceptive. Some DTPA 

violations include: 

 Passing off goods or services as those of another; 

 Causing confusion or misunderstanding as to the source, 

sponsorship, approval, or certification of goods or services; 

 Causing confusion or misunderstanding as to affiliation, connection 

or association with, or certification by, another; 

 Using deceptive representations or designations of geographic 

origin in connection with goods or services; 
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 Representing that goods or services have sponsorship, approval, 

characteristics, ingredients, uses, benefits, or quantities that they 

do not have, or that a person has a sponsorship, approval, status, 

affiliation, or connection which he does not; 

 Representing that goods are original or new if they are 

deteriorated, reconditioned, reclaimed, used, or secondhand; 

 Representing that goods or services are of a particular standard, 

quality, or grade, or that goods are of a particular style or model, if 

they are of another; 

 Disparaging the goods, services, or business of another by false or 

misleading representation of facts; 

 Advertising goods or services with intent not to sell them as 

advertised; 

 Advertising goods or services with intent not to supply a 

reasonably expected public demand, unless the advertisements 

disclosed a limitation of quantity; 

 Making false or misleading statements of fact concerning the 

reasons for, existence of, or amount of price reductions; 

 Representing that an agreement confers or involves rights, 

remedies, or obligations which it does not have or involve, or that 

are prohibited by law; 

 Knowingly making false or misleading statements of fact 

concerning the need for parts, replacement, or repair service; 

 Misrepresenting the authority of a salesman, representative, or 

agent to negotiate the final terms of a consumer transaction; 

 Basing a charge for the repair of any item in whole or in part on a 

guaranty or warranty, instead of on the value of the actual repairs 

made or work to be performed on the item, without stating 

separately the charges for the work as the charge for the warranty 

or guaranty, if any; 

 Disconnecting, turning back, or resetting the odometer of any 

motor vehicle so as to reduce the number of miles indicated on the 

odometer gauge; 
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 Advertising any sale by fraudulently representing that a person is 

going out of business; 

 Advertising, selling or distributing a card which purports to be a 

prescription drug identification card which offers a discount on the 

purchase of healthcare goods or services from a third party 

provider and which is not evidence of insurance coverage (some 

exceptions may apply. Refer to the DTPA); 

 Representing that a guaranty or warranty confers of involves rights 

or remedies it does not have or involve; 

 Representing that work or services have been performed on, or 

parts replaced in, goods when the work or services were not 

performed or the parts replaced; 

 Failing to disclose information concerning goods or services that 

was known at the time of the transaction, if such failure to disclose 

such information was intended to induce the consumer into a 

transaction into which the consumer would not have entered had 

the information been disclosed; 

 Taking advantage of a disaster declared by the governor by (A) 

selling or leasing fuel, food, medicine or another necessity at an 

exorbitant or excessive price; or (B) demanding an exorbitant price 

in connection with the sale or lease of fuel, food, medicine or 

another necessity. 

This list is not exhaustive and other items exist under Section 17.46(b) of 

the Texas Business and Commerce Code.  

In addition, the breach of an express or implied warranty is actionable 

under the DTPA. Warranties include: 

 Express Warranty – This is an affirmation of fact or promise that 

the goods or services conform to a particular description. It does 

not include statements purporting to be mere opinions of the 

seller. The express warranty is sometimes in writing, but it can 

also be a verbal statement; 

 Implied Warranty of Merchantability – This warranty guarantees 

that goods shall be merchantable, meaning they would pass 

without objection in the trade, are fit for the ordinary purpose for 
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which the goods are used, and they conform to the promises of 

fact made on the label or container; 

 Implied Warranty of Fitness for Purpose – This warranty is created 

when a buyer informs the seller that he/she wishes to buy a good 

for a special purpose and the buyer then relies on the seller’s skills 

or judgment in selecting the good; 

 Implied Warranty of Good and Workmanlike Manner – For work 

performed by one who has the knowledge, training, or experience 

necessary for the successful practice of a trade or occupation, this 

warranty requires that the person perform the work in a manner 

generally considered proficient by those capable of judging such 

work; 

 Implied Warranty of Suitability – This warranty is mostly used for 

commercial leases. It requires that a leased property be free from 

latent physical or structural defects or inadequate or defective air 

conditioning, electric, or other building services. (Note, for 

residential leases, see Texas Property Code Section 92.056.) 

Finally, the DTPA also protects against any act that would be considered 

unconscionable. Bear in mind that “unconscionability” is a difficult standard 

to meet. It is defined as an act or practice which, to a consumer’s 

detriment, takes advantage of the lack of knowledge, ability, experience, or 

capacity of a person to a grossly unfair degree. Unconscionability 

sometimes arises when a seller that is savvy in a certain area manipulates 

an unsophisticated buyer into purchasing an item the buyer does not really 

want or need. For more on warranties, see the "Warranties" section. 

 

Whom does the DTPA protect? 

To be able to sue under the DTPA, you must be a “consumer.” A 

“consumer” is defined as any individual, partnership, corporation, or 

governmental entity who seeks to acquire by purchase or lease any goods 

or services. Thus, not only are individuals protected under the DTPA, but 

partnerships and corporations as well. The only exception involves business 

consumers with more than $25 million in assets; they cannot sue under the 

DTPA. In addition, unless you purchased, leased, or sought to purchase or 
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lease an item, you are not a consumer. Thus, if you receive something for 

free and someone represents something regarding that free item, those 

representations are not actionable even if they are misleading or not true. 

For example, if the local appliance store called you and told you that you 

had just won a new four-cycle washing machine, and it turns out that it 

only has three cycles, you could not sue under the DTPA because it was a 

gift. But, if you did something to obtain the chance of winning an item, such 

as sit through a pitch for a timeshare, then you could sue under the DTPA. 

The DTPA is quite broad. It may not surprise you to know that you may 

sue partnerships and corporations that are in the business of selling goods 

or services. But under the DTPA, you may also sue individuals who are 

involved in business of any kind. You may sue anyone who makes a false, 

misleading or deceptive statement. So, even sales transactions between 

friends that involve representations that items are “in perfect condition” 

could expose the selling friend to liability under the DTPA—and maybe even 

treble damages. Keep in mind you are responsible for whatever you say. 

There is, however, a situation where your silence may cause you to violate 

the DTPA. Under the DTPA, it is a violation to not reveal known defects if 

the reason for failing to disclose was to lure the consumer into the 

transaction, and the consumer never would have entered the deal had she 

known the hidden facts. For example, assume the seller is selling his 

washing machine and he fails to tell the buyer that the spin cycle does not 

work. This omission would be a violation of the DTPA. Obviously, the buyer 

would not have bought the washing machine if she knew that it would not 

function properly. In this situation, silence can result in a violation of the 

DTPA. The DTPA is as user-friendly as it is consumer-protective. 

You do not necessarily need a lawyer to use the Deceptive Trade 

Practices Act. If your damages are less than $10,000.00, you may 

represent yourself in justice court. However, if the damages you claim (up 

to three times your economic damages and court costs plus attorney’s fees) 

are greater than $10,000.00, the suit will go to district or county court, 

where a lawyer’s expertise will probably be needed.  

However, when you are ready to file a lawsuit, you cannot go straight to 

court and file your claim. The DTPA requires that you give written notice of 
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your problem to the merchant or seller at least 60 days before you can file 

suit in court. Basically, this entails writing the seller specifying the situation 

and how you were damaged. Many times, once sellers are reminded that 

ultimately they may be liable for three times economic damages, court 

costs, and attorney’s fees for their misrepresentations, they will move very 

quickly to resolve the complaint. Thus, the written notice gives the 

consumer and the seller a chance to resolve the dispute without expensive 

and time-consuming litigation. Furthermore, be sure to send this written 

notice of claim by certified mail, return receipt requested. By sending it in 

this manner, you will have proof that you sent it and exactly who received 

it.  

The written notice letter should include: the factual background regarding 

the transaction; what you think the merchant or seller did or said that gives 

rise to a claim under the Act; and the specific cited the section(s) of 

17.46(b) of the Texas Business and Commerce Act that apply(ies). You 

should give very specific details of your claim. You should set forth the 

amount of economic damages sought, any special damages sought such as 

mental anguish (if applicable) and attorney’s fees, if any in the letter. You 

should also state that this letter serves as the prerequisite notice before 

filing suit; that if the claim is not resolved within this sixty-day period, you 

intend to pursue your claim in court; and if successful in court, you may be 

entitled to three times your damages. It does not hurt to present a 

settlement offer if you don’t want them to “fix” the problem, or you can 

request that they fix the problem. Here is an example: 

 

Mrs. Jane Ryan 

123 Whiteoak Road 

Hometown, TX 77777 

October 14, 2013 

 

Dear Mr. Sam Seller: 

Last Thursday, October 10, 20XX, I bought a “brand new” washing 

machine from your appliance store. You specifically told me that not 

only was it brand new, but that it came equipped with four cycles and 
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four different temperature settings. I paid $2,000.00 for this washing 

machine. When I used the machine you sold me for the first time, 

however, I found scratches and dents on the inside tub. In addition, the 

machine had only two cycles, the spin cycle did not work, and it had 

only three different temperature settings.  

I feel that the representations you made to me while I was in your 

store were false, deceptive and misleading under the Texas Deceptive 

Trade Practices Act. Specifically, your actions violate Section 

17.46(b)(6) because you represented that the goods are original or new 

but the washing machine appears to be reconditioned or secondhand. 

Your actions also violate Section 17.46(b)(5) by representing that the 

washing machine had characteristics it did not have.  

My damages to date are $2,000.00 which is the price I paid for the 

washing machine.  

Since the washing machine does not conform to the representations 

you made, I wish to return the machine for a full refund of my $2,000. 

This letter serves as the sixty-day notice of my complaint prior to the 

filing of any suit. If we cannot reach a settlement with regard to the 

refund of the amounts paid within sixty days from the date of this letter, 

I will proceed by filing suit in the appropriate court. Please be aware 

that if suit is filed, you may be liable to three times my actual damages, 

my court costs, and the attorney’s fees. 

Thank you for your prompt attention to this matter. You may contact 

me by phone at (XXX-XXX-XXXX) or by email (email@address.com) to 

discuss resolving this troubling situation. 

Sincerely, 

Jane Ryan 

 

The DTPA is a useful tool for consumers to level the playing field against 

merchants. Remember: false, misleading and deceptive business practices 

are actionable under the Act. But always keep in mind that any time you 

sell anything, you are also subject to the Act. Although the Act can be a 

very useful tool against an overbearing merchant, one must be careful and 

remember that it applies equally to all. 
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Warranties 
 

What is a warranty? 

A warranty is a guarantee that the buyer will get what he paid for. Most 

people think of a warranty as the booklet in the glove compartment of their 

car or the tag on their new washing machine, but there are many other 

kinds of warranties as well. Warranties are affirmations of fact or promises; 

mere “sales talk” or puffing is considered opinion, not an enforceable 

warranty. For example, the statement that a particular car gets “30 miles a 

gallon” is a warranty; the statement that a vehicle is “the most awesome 

car in the world” is merely considered opinion. 

 

What kinds of warranties are there? 
 

Express Warranties 

An express warranty is almost anything said about the product or service 

that the buyer relies upon when he buys it. An express warranty includes 

the booklet or tag entitled “Warranty,” but can also arise from a sales pitch, 

an advertisement, or a sample or model. It can be written, oral, or may 

even arise by conduct. It can arise between neighbors in the sale of a used 

lawnmower just as easily as between a consumer and a manufacturer in the 

sale of a new car. “This lawnmower is as good as new” is an express 

warranty. 

 

Implied Warranties 

An implied warranty is one that the law imposes automatically. It need 

not be written, spoken, or agreed. If the seller says nothing at all about 

warranties, they will still arise. In fact, most written warranties actually 

take away some of the rights a consumer might otherwise have. Here are 

some different kinds of implied warranties: 

 There is an implied warranty of title, which means that the buyer 

has the right to take the goods free of the lawful claim of anyone 

else. This becomes important if someone buys a car that turns out 
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to be stolen, or a boat from a neighbor that the neighbor has not 

fully paid for. 

 There is an implied warranty of merchantability, meaning that the 

thing bought is fit for the ordinary purpose for which goods of that 

kind are used—a chair must be fit for sitting, a broom for 

sweeping, a ladder for climbing. 

 There is an implied warranty of fitness for a particular purpose, 

which means if the seller knows or has reason to know that the 

buyer intends to use the good in some specific way when he sells 

it, and knows the buyer is relying on him to make the right choice, 

the good must be fit for that purpose as well. In that case, there 

may arise a warranty that a chair be good for standing on, a mop 

for painting, or a broom for doing a pole vault. 

 There is an implied warranty of good and workmanlike services, 

meaning that the services purchased must be rendered in a 

competent, effective way so that the consumer gets what he 

bargained for. A consumer who pays for maid service is entitled to 

receive a clean house; a consumer who pays to have his house 

painted is entitled to a good job, with no paint on the windows or 

on the car in the driveway; a consumer who brings his car in for an 

oil change is entitled both to the oil change and to get his car back 

without oil on the seats. 

 

Special Statutory Warranties 

The Texas Lemon Law is not a traditional warranty, but is properly 

regarded in the same terms. It applies to the sale of new cars, and is 

designed to protect consumers when they buy “lemons,” which are cars that 

have frequent, unrepairable issues. If the seller is unable, after a 

“reasonable number of attempts,” to repair a defect that either creates a 

safety hazard or significantly reduces the market value or use of the car, 

then the seller must either replace the car or accept the return of the car 

and refund the buyer’s purchase price (less a reasonable allowance for the 

consumer’s use). For more information on this law, see the section of this 

booklet dealing with purchasing an automobile. Keep in mind that most 
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consumers filing complaints under the Texas Lemon Law lose, indicating 

that you should consider other options with an attorney before filing such a 

complaint Other options include alleging the lemon law complaints under 

the Texas Deceptive Trade Practices Act. For more information on the Texas 

Deceptive Trade Practices Act, see the section of this booklet dealing with 

that act.  

There once was a court-created implied warranty of habitability in the 

lease of a residence, which meant that the house or apartment had to be 

suitable to live in. Lack of utilities, raw sewage, and even lack of heating or 

cooling might render a dwelling uninhabitable under the right conditions. 

The law now imposes a statutory duty upon landlords to repair such things, 

and these statutory duties have largely supplanted the implied warranty of 

habitability. For more information on tenant rights and remedies, see the 

"Landlords & Tenants" section on page 44. 

 

Can a seller avoid or disclaim an express warranty? 

Strictly speaking, it is almost impossible for a seller to get out of an 

express warranty. However, written contracts sometimes contain a clause 

saying that “no other warranties” have been made in connection with the 

sale. This means that the seller is making no express warranty, but often 

the manufacturer is. You would be likely to find such language in a contract 

to buy a new or used car, to shield the dealer from extravagant claims 

made by overzealous salesmen. Other common clauses limit the relief 

available for breach of an express warranty. For example, many car 

warranties provide that the only remedy for breach of warranty is repair or 

replacement of defective parts and that consequential and incidental 

damages are excluded. These clauses limiting recovery are generally 

enforceable. 

 

Can a seller avoid an implied warranty? 

An implied warranty can often be “disclaimed,” but the legal 

requirements are different for disclaiming different warranties. The 

warranty of fitness for a particular purpose may be disclaimed by general 

language, such as “There are no warranties which extend beyond the 
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description on the face hereof.” However, the warranty of merchantability 

can usually be disclaimed only by language that specifically mentions 

“merchantability.” The expressions “as is” or “without all faults” will be 

sufficient to disclaim most implied warranties if the buyer was given an 

opportunity to inspect the goods before purchase. Written language in a 

contract disclaiming either the warranty of merchantability or fitness for a 

particular purpose has to be “conspicuous,” which means obvious and easily 

identifiable on the face of the document. Be careful if the contract states 

“AS IS WHERE IS” as the saying “caveat emptor” or “buyer beware” will 

apply to the purchase. 

The warranties of merchantability and fitness for a particular purpose are 

most commonly disclaimed. The “fine print” on the form contract a 

consumer signs when he purchases a car often contains a disclaimer of 

these two warranties, as do many other purchase contracts. Without this 

disclaimer, a seller of a new car would be liable if the vehicle had an 

unresolved defect in the car at the time of sale. It is possible to disclaim the 

warranty of title, but the courts frown on this and it is very difficult to do. 

Only in rare circumstances is a seller of goods not held responsible for 

conveying good title to a buyer. Even auctioneers have been held liable for 

the sale of goods without good title. 

The warranty of habitability generally cannot be disclaimed when a 

residence is sold. The warranty of good and workmanlike services in home 

construction contracts may not be disclaimed, but can be superseded or 

replaced by the parties’ agreement if it sufficiently provides for the quality 

and manner of the desired construction. The remedies under the Lemon 

Law can never be disclaimed. 

 

Purchasing an Automobile 
 

I bought a car on Saturday evening but changed my mind after I 

read some of the papers on Sunday morning. Do I have an absolute 

right to cancel the contract within 72 hours? 

No. A 72-hour cancellation notice applies to certain home solicitation 

transactions, telephone solicitation transactions, and home improvement 
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contracts. It does not apply to automobile purchases. However, if you 

discover problems with the vehicle after the purchase, which significantly 

impair its value, you may be able to use a different remedy. The problem 

must be concealed or difficult to discover and significant enough that you 

would not have purchased the vehicle if you had known about the problem. 

If you think this circumstance applies to you, you should immediately 

contact an attorney for assistance. 

 

I have had credit problems in the past. When I purchased my most 

recent car the “finance person” at the dealership told me that I had 

to buy credit insurance. Do I have to do this? Also, the salesman 

told me that he needed to adjust the sales price of the car I was 

buying and the trade-in value of my car so that it would appear as if 

I had a greater equity or down payment. Is this proper? 

No. The law states that you can be required to buy credit insurance only 

if it is disclosed to you on the Retail Installment Contract. As to the trade-in 

value, that is a problem that may violate some consumer credit laws. 

Remember, honesty is the best policy and the car dealer will “fudge” the 

numbers only if the dealer profits. For either of these problems, you should 

contact an attorney. This applies to both credit life and credit disability 

insurance. These are not required on any contract, so if you don’t want 

them, you are not required to take them and the lender cannot force you to 

take them.  

 

I have had repeated problems with my new vehicle. Despite several 

attempts, the dealer doesn’t seem to be able to correct the problem. 

What can I do? 

Like many other states, Texas has a Lemon Law. It is administered by 

the Texas Department of Motor Vehicles, 4000 Jackson Ave., Austin, Texas 

78731; phone 888.368.4689. You can get a pamphlet with Lemon Law 

information and a complaint form by writing to the DMV at the above 

address. Information, including an online complaint form, is also available 

at the Texas Department of Motor Vehicles website, txdmv.gov.  

 

What types of problems are covered by the Lemon Law? 
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Vehicles that are still covered by the manufacturer’s warranty and can 

pass the following tests are covered by the Lemon Law. Please note that the 

timeline and/or mileage can be extended if the defects occurred prior to the 

expiration of two years or 24,000 miles and now the vehicle is beyond the 

timeline and/or mileage. For more information, you should contact the 

Department of Motor Vehicles and/or seek the advice of an attorney 

regarding extending the timeline and/or mileage.  

 

The Four Times Test 

You pass this test if you have taken your vehicle to the dealership for 

repair four (4) times for the same defect(s) within the first two years or 

24,000 miles, whichever comes first, and the problem continues to exist. 

 

The Serious Safety Hazard Test 

A serious safety hazard is a life-threatening malfunction that 

substantially impedes your ability to control or operate the vehicle normally, 

or that creates a substantial risk of fire or explosion. You pass this test if 

you have taken your vehicle to the dealership two or more times for the 

repair of a serious safety hazard during the first two years or 24,000 miles, 

whichever comes first, and the problem continues to exist. 

 

The 30 Day Test 

This test applies if your new vehicle has been out of service for repair 

due to a defect(s) that substantially impairs the use or market value of the 

vehicle due to defects covered by the warranty for a total of 30 or more 

days during the first 24 months or 24,000 miles, and the problem still 

exists. If no comparable loaner vehicle was provided to you by the dealer 

during this time period you pass the test. 

 

Why is it important to distinguish between safety and non-safety 

defects? 

Two repair call visits within certain dates and mileage restrictions of a 

safety-related nature entitle you to remedies under the Lemon Law. If the 

problem is a non-safety problem, it takes four visits to entitle you to those 
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remedies. Moreover, a non-safety problem must “substantially” impair the 

market value of the vehicle to be actionable under the Lemon Law. 

 

What remedies am I entitled to under the Lemon Law? 

The Lemon Law is generally a warranty enforcement provision. The 

manufacturer may have to buy back the vehicle, replace it with a similar 

vehicle, or order that it be capably repaired. However, the Texas 

Department of Motor Vehicles rarely awards monetary damages and cannot 

award attorney’s fees.  

 

What if I don’t like the decision of the Texas Department of Motor 

Vehicles? 

The decision is binding on the automobile manufacturer, but not on you. 

If you don’t like the decision, you can hire a lawyer and file a lawsuit. 

However, the automobile manufacturer is allowed to tell the judge or jury 

about the Lemon Law commission finding. You must first try to have the 

Texas Department of Motor Vehicles correct the problem before you bring a 

lawsuit. 

 

I have experienced numerous mechanical problems with my used 

car. Can the Lemon Law help me? 

No. The Lemon Law only applies to the purchase of new vehicles. 

However, if you bought a used vehicle that is still subject to the 

manufacturer’s warranty, carefully review the manufacturer’s warranty and 

contact the manufacturer. The manufacturer will often intervene and assist 

you if you are having warranty difficulties. If you have a manufacturer’s 

warranty, it can be honored at any authorized dealer. You do not have to 

return the vehicle to the selling dealer for manufacturer warranty work.  

Whether the Lemon Laws apply to your vehicle depend upon whether the 

vehicle still has a warranty. Generally, these warranties expire after a few 

years or about 30,000 miles. Your warranty may be different. It is 

important that you read the warranty and ask about any terms you do not 

understand. If your vehicle has a valid warranty, then you should try to 

have the defects corrected under the terms of that warranty. If after a 
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reasonable number of attempted repairs under the warranty, the vehicle 

still has a substantial safety issue or a defect that substantially affects its 

market value, then the Lemon Law may apply. Talk to the dealer or the 

person who gave the warranty, or an attorney if you think this situation 

applies to you. 

 

I bought a used car with an extended service contract. The service 

contract company will not help and the dealer tells me he sold the 

vehicle to me “As Is.” What can I do? 

If you purchased the extended service contract at the same time that 

you purchased the vehicle or within 90 days thereafter from the selling 

dealer, the dealer cannot disclaim any warranties under that extended 

service contract. This means that you did not buy the car “As Is” even if 

you signed papers that said so. The service contract is the warranty and the 

dealer must honor the warranty. The “As Is” document violates the law and 

may entitle you to monetary damages. You should consult an attorney. 

 

What if I’m having problems with my used car but I didn’t buy a 

service contract and the car was sold “As Is?” 

The “As Is” disclosure is strong medicine and there is probably not 

anything you can do unless you can prove that the dealer knew or should 

have known of the problem. You may be able to prove this through service 

records, title history, car information reports, talking with previous owners, 

or talking with mechanics or repair professionals who state that the problem 

is obvious to a knowledgeable person. 

 

I bought my car from an individual, not a dealer. Does the law treat 

them differently? 

No. Almost all of the laws regarding the sale of vehicles are the same for 

individuals as for dealers. However, individuals may not have known or 

have had the appropriate knowledge about certain conditions of the vehicle 

unless they were told by repair professionals and/or caused the condition. 
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I think the sales representative pressured me into buying credit life 

and disability insurance and an extended contract when I didn’t 

really want one. What can I do? 

The law requires that certain insurance policies have a period of time 

during which you may cancel coverage and received a refund. This period is 

usually only a few weeks. You can immediately write to the insurance 

company or service contract provider and cancel either the contract or the 

insurance. However, do this sooner rather than later because the refund is 

usually larger the earlier it is requested. Being pressured is not the same as 

being required. If they required you to purchase the credit life and/or 

disability insurance, you may have other remedies. 

 

I purchased a car at a local new car dealership that arranged 

financing for me. They made me sign a temporary delivery 

agreement and said that it was just a formality. What is this 

document and what does it mean? 

This document is the source of many bad transactions for consumers. 

Few buyers realize it, but a car dealer does not provide the funds for you to 

buy a vehicle. The money is provided by third-party lenders. Lenders 

consider your loan a transaction that is separate and independent from your 

purchase of the car. The dealer may actually offer to sell your Retail 

Installment Contract to several different lenders and will choose the lender 

that provides the most money for the dealer, not the best loan terms for 

the buyer. Potential lenders are not bound to you until they agree to buy 

the Retail Installment Contract. This is the reason that the dealer asks a 

buyer to sign a Temporary Delivery Agreement: You are driving the vehicle 

without completing the financing transaction.  

Dealers argue that the Temporary Delivery Agreement is a convenience 

to the buyer so that the buyer can drive the vehicle home while waiting for 

credit approval. Consumer advocates assert that the real reason the dealer 

wants you to sign the document is because the dealer is afraid you will find 

a better deal at another location and the dealer will lose the sale. In any 

event, if there is an unexpected problem with the buyer’s credit or no 

lender is willing to buy the loan on the terms proposed by dealer, the dealer 
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may ask the buyer to return the vehicle or sign an amended Retail 

Installment Contract. The new contract will never be a better deal for the 

Buyer. You should immediately contact an attorney if you are asked to sign 

a second contract under these circumstances. 

 

I bought a used car from a dealer a year ago. I have contacted him 

many times but I have not yet received the title or any record that 

the title has been applied for. What can I do? 

This is a very serious problem that may indicate even bigger problems. 

The law requires the title to a used vehicle to be transferred immediately. 

This is particularly so if you pay cash for the vehicle. Never pay for the 

vehicle in full unless you receive the title at the same time or are at least 

given a chance to inspect the title. The potential problems are serious. The 

law allows a car dealer a reasonable amount of time to apply for a 

certificate of title. All fees collected from you should be paid by that time as 

well. Car dealers sometimes run into problems with a title. They could lose 

the original title, the person that sold the vehicle to the dealer may be late 

in delivering the title or even more sinister problems can occur. A delayed 

title can be an indication of: 

 An odometer disclosure problem; 

 A wrecked or reconditioned vehicle; 

 A fraudulent title to a stolen vehicle; or 

 Financial problems of the dealer. 

A licensed car dealer must post a bond with the State of Texas in the 

amount of $25,000.00. The bond is to compensate anyone who buys a car 

from the dealer but does not receive a title or anyone who sells a car to the 

dealer but does not receive payment. However, the $25,000.00 bond is 

often insufficient to cover more than a couple of transactions. Act quickly 

because recovery on the bond is “first come, first served.” A lawsuit is 

normally required to recover the bond if you have a problem with the 

dealer. Also, contact the Department of Motor Vehicles and inquire about 

the title. You may also want to consider ordering a title report from the 

Department of Motor Vehicles. 
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I took my car to a repair facility last month. The repair facility 

performed work that I did not authorize and charged more than 

they said they would. I argued with them about these problems but 

ended up writing a check so I could get my car. On the way home I 

realized that they did not fix the problem. I was so mad I stopped 

payment on my check. What can they do? 

If you stopped payment on the check, the repair facility can repossess 

your car if they provided notice to you of the right of repossession. This 

notice must be provided to you before they attempt to cash the check. You 

should immediately express your complaint in writing and probably should 

consult an attorney. If you cannot afford to have your car repossessed, you 

should pay the check. 

 

Based upon your advice above I paid the check to the repair facility, 

but I’m still steamed. What can I do? 

The law states that a worker such as a mechanic provides an implied 

warranty of “good and workmanlike” service. It cannot be disclaimed and 

does not need to be provided in writing; however, the express terms of the 

contract may supersede this implied warranty if the contract specifically 

describes the manner, performance, or quality of the services to be 

performed. The difficulty of your position is that you must prove that the 

mechanic did not properly perform the repairs. The most practical way to do 

this is to immediately take the car to another repair shop. Have them 

inspect the car and provide a written report of work that needs to be done 

and the cost to perform the work. Ask them if the work performed by the 

previous repair facility was performed properly, if at all. Ask them to write 

their brief opinion on the repair order. Keep any parts that are involved. 

You can then complain in writing on your own or hire an attorney. 

 

Can a mechanic repossess your car if you fail to pay for repairs? 

Yes, if you sign a repair contract that provides for repossession in a 

“conspicuous” manner, a mechanic is not required to return your car to you 

until you pay for the repairs. If you pay the repairs with a check that is 

dishonored, or if payment on the check is stopped, the mechanic is entitled 
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to repossess your car. A major limitation on the mechanic’s repossession 

remedy is that the mechanic may not “breach the peace.” 

 

Many of these remedies sound like something I can do for myself. 

When should I consult an attorney? 

You should consider contacting an attorney after you have attempted to 

resolve the problem yourself and were unable to do so. Hopefully, your 

efforts to resolve the problem were made in writing. If not, do so 

immediately or at least record your memory of the conversations on paper. 

Most disputes can be resolved either on your own or with minimal effort of 

an attorney. However, these are some warning signs that probably require 

the assistance of an attorney: 

 You learn that the vehicle had suffered serious damage in a prior 

collision, but this was not told to you at the time you purchased 

the car; 

 You have not received the title or the non-negotiable certificate of 

title (pink slip) within 45 days after the sale; 

 An authorized dealer refuses to honor the factory warranty 

because of a defect in the car prior to your ownership; 

 The vehicle’s odometer has been altered; 

 You have been asked to sign a revised Retail Installment Contract 

and other purchase documents under less favorable terms than 

your original transaction; 

 Your vehicle has been repossessed even though you have made all 

of your payments to the lender (except for mechanic’s lien 

repossessions). 

If you are considering purchasing a new or used vehicle, take the 

following check list with you and get answers from your dealer. These 

questions will help you obtain important information about the vehicle, 

including warranties, service and financing. 

 

Car Buyer Checklist 
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I, the person completing this checklist, declare that the following 

information to be true and correct as to the Vehicle described below. 

Printed Name _______________  

Signature _______________ 

Buyer_______________    Seller _______________ 

Dealer_______________ 

Make_______________   Model_______________  

Year_______________   Odometer _______________  

VIN_______________   Stock Number _______________ 

 

1. VEHICLE TITLE. 

___ NEW. The Buyer is the first retail buyer of this Vehicle. 

___ DEMONSTRATOR. This Vehicle has been used only by an employee as a 

personal vehicle or for a test drive by a prospective buyer. It has fewer 

than 6,000 miles on the odometer.  

___ USED. This is a used vehicle with an odometer reading of 

_______________ miles. Unless marked below the Vehicle has not 

been salvaged or reconditioned and the Vehicle’s title is a Blue Texas 

title. 

___ OUT OF STATE TITLE. This Vehicle currently has a title from 

_______________. 

___ DUPLICATE TITLE. The original title was lost or stolen and a new title 

was issued. 

___ SALVAGED. This Vehicle has been damaged and sold for salvage. 

___ FLOOD DAMAGE. This Vehicle has been flood damaged. 

___ RECONDITIONED. This vehicle has been salvaged and rebuilt. 

 

2. PRIOR OWNERSHIP. 

The Seller acquired the Vehicle from:  

___ The Manufacturer 

___ A Non Dealer 

___ Another Dealer  

___ As a Trade-in 

___ From a Dealer Only Auction 



35 
 

___ This is a PROGRAM CAR. This means that the Vehicle was probably 

used in a Rental Car or Business Vehicle fleet. 

We acquired the Vehicle on _______________ (date) from 

_______________ (name of Seller). The last registered owner of this 

Vehicle was _______________ and the reported mileage on 

_______________(date) was _______________miles. 

 

3. VEHICLE CONDITION. 

___ The Seller has NOT inspected the vehicle.  

___ The Seller does NOT know the vehicle’s full ownership history.  

___ The Vehicle has not been damaged in a collision. 

___ The Vehicle has been in a collision. ___ Attached/___Not attached is a 

summary 

___ The damage was minor and will not affect the coverage of any 

manufacturer’s warranty or any extended service contract which Seller 

will sell to Buyer. 

___ The damage will affect the coverage of any manufacturer’s warrant or 

any extended service contract which Seller will sell to Buyer in the 

following ways: (provide written summary). 

___ Seller has access to insurance industry information on the insurance 

claims that have been paid on this vehicle. ___ Attached/___Not 

attached is a summary  

___ Seller does not have access to insurance industry information on the 

insurance claims that have been paid on this vehicle. 

___ No manufacturer warranty or extended service contract is available 

because the prior collision voids any warranty or renders the Vehicle 

ineligible for any extended service contract. 

___ The Buyer asked the following questions, which Seller refused to 

answer: [fill in questions here]. 

BUYER SHOULD HAVE THE VEHICLE CHECKED BY THEIR OWN MECHANIC 

BEFORE MAKING A PURCHASE DECISION. 

 

4. SERVICE HISTORY. 
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___ This vehicle has been properly serviced according to the manufacturer’s 

suggested maintenance procedures. 

___ There are no service records from the prior owner but Seller inspected 

the vehicle and found no lack of maintenance which would adversely 

affect the manufacturer’s warranty or any extended service contract 

which Seller will sell to Buyer. 

___ Seller has no record of the service history, has not inspected the 

vehicle, and does not know whether the vehicle is eligible for any 

remaining manufacturer’s warranty or an extended service contract. 

___ Buyer may take the Vehicle to a mechanic of their choice for an 

inspection. 

___ Seller refused to allow Buyer to take the Vehicle to a mechanic of 

Buyer’s choice for an inspection.  

___ Seller has produced an up to date vehicle report and/or title report. 

___ Buyer has obtained a vehicle report and/or title report. 

 

5. FINANCING. 

___ Buyer is paying cash or has arranged their own financing. 

___ Seller has arranged financing for Buyer for the purchase of the Vehicle. 

A copy of the financing agreement and any related documents are 

attached. 

___ Buyer’s financing application has not been approved by Seller. Seller 

will not provide financing for Buyer. 

 

6. CREDIT LIFE AND CREDIT DISABILITY INSURANCE. 

___ No credit life and credit disability insurance is sold in this transaction 

and does not appear on your Retail Installment Contract. 

___ Credit Life and/or Credit Disability Insurance is required and must be 

purchased to obtain financing. 

___ Buyer agreed to purchase Credit Life and/or Credit Disability Insurance 

after Seller explained through its licensed insurance agent, 

_______________, the cost and benefit of Credit Insurance to Buyer. It 

was explained that the Credit Insurance that Seller offers is expensive 

and that it probably duplicates life or disability insurance that Buyer 
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already has or that is provided by Buyer’s employer. It was also 

explained that if Buyer has ANY health problem it will likely disqualify 

Buyer from coverage and the insurance company will refund Buyer’s 

premium and refuse to pay the claim, leaving Buyer with no coverage 

and a loss of the interest Buyer paid on the loan for the Credit 

Insurance. It was also explained that there ___is/___is not a waiting 

period of ___ days before Buyer is eligible for benefits and that a 

written claim verified by a medical professional will be necessary to 

obtain the benefits. 

___ Reviewed Retail Installment Agreement to see if credit life and/or credit 

disability was included in the financing transaction without Buyer’s 

consent. 

 

7. EXTENDED SERVICE CONTRACT/WARRANTY. 

___ Buyer did not buy a service contract. 

___ No service contract is available with the purchase of the Vehicle. 

___ The manufacturer’s warranty will continue until the earlier of 

_______________ miles or _______________ (date). 

___ Buyer purchased an extended service contract from Seller, coverage of 

which will begin only after the manufacturer’s warranty expires. Buyer 

must perform regular maintenance such as oil changes and provide the 

receipts to obtain reimbursement for most repairs. Buyer must obtain 

pre-approval to obtain reimbursement on most repairs. A copy of the 

extended service contract is attached. 

___ Seller required Buyer to buy an extended service contract to obtain 

financing from the Seller.  

 

8. ARBITRATION. 

___ The sale of this Vehicle is not subject to an arbitration agreement. 

___ The sale of this Vehicle is subject to an optional arbitration agreement. 

The Buyer ___ agreed/___ did not agree to the optional arbitration 

agreement. If Buyer agreed to the optional arbitration agreement, it is 

attached. 
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___ The sale of the Vehicle is subject to a mandatory arbitration 

agreement. Buyer must sign the agreement or Seller will not sell the 

Vehicle to Buyer. A copy of the arbitration agreement is attached.  

 

9. ADVERTISED/STICKER PRICE. 

___ This is a new Vehicle and the window sticker price is 

$_______________. The original window sticker is affixed to the 

window. 

___ The window sticker has been removed from the car but a copy has 

been provided to Buyer and is attached. 

___ The Vehicle has not been advertised in any electronic or print media in 

the last 30 days. 

___ The Vehicle has been advertised within the last 30 days at a price of 

$_______________. 

___ A new vehicle identical to the Vehicle has been advertised in the last 30 

days at a price of $_______________. 

 

10. DEALER ACCESSORIES AND SERVICES. 

___ Seller’s Vehicle Purchase Order ___ does/___does not contain a 

preprinted entry for the purchase of Customer Services, NADW, Road 

Services or similar products. 

___ The purchase of the following services or products are required by the 

Seller. Seller will not sell the Vehicle to Buyer if you do not agree to 

purchase the following services or products. The services or products 

have been explained to Buyer. The services and products are: [list] 

___ A brochure and/or materials describing the service have been provided 

to Buyer. 

 

11. REBATES/SPECIAL FINANCE RATES. 

___ There are no rebates or special finance rates offered with the sale of 

the Vehicle. 

___ A rebate of $_______________ is offered with the purchase of the 

Vehicle. 
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___ A finance rate of ___% APR is offered with the purchase of the Vehicle 

on financing up to ___ months. Buyer’s credit application must be 

approved to receive this special rate. 

___ Buyer did not accept either the rebate or the finance rate. 

___ Buyer accepted: the ___ rebate/___ finance rate/___both. 

 

12. TRADE-IN. 

___ There is no trade in. 

___ Buyer has agreed to trade to Seller the following as a part of Buyer’s 

purchase of the Vehicle.  

Make _______________Model _______________  

Year _______________Odometer _______________  

VIN _______________ 

___ Buyer owes _______________ (creditor) $_______________ on the 

vehicle being traded in, which is valued at $_______________ in the 

___________(month, year) NADA guide to used vehicles. 

___ Seller has agreed to pay Buyer $_______________ for the vehicle 

being traded in. This payment was ___ paid directly to Buyer/___ 

subtracted from the Vehicle’s purchase price. 

___ Buyer has $_______________ in negative equity for the vehicle being 

traded in. This means that Buyer owes more money than it is worth. 

This negative equity will be added to the purchase price of the Vehicle. 

 

13. TRANSACTION SUMMARY. 

Vehicle Price: $_________________ 

Dealer Add-Ons: $_________________ 

Total Vehicle Price: $_________________ 

Trade-In Value: $_________________ 

Less Negative Equity: $_________________ 

Net Trade-In: $_________________ 

Down Payment: $_________________ 

Rebate: $_________________ 

Less Total Paid: $_________________ 

Net Vehicle Price: $_________________ 
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Sales Tax: $_________________ 

Title and License Fee: $_________________ 

Credit Insurance: $_________________ 

Extended Service Contract: $_________________ 

Total Amount Due or Financed: $_________________ 

Amount Financed: $_________________ Apr ___% 

Finance Charge: $_________________ 

Payment Per Month: $_________________  

Total Paid if All Payments are Made: $_________________ 

Number of Payments: ___ Due Date ___ of Each Month  

First Payment Date: ____________ 

Final Payment Date:____________ 

 

CREDIT 
 

Credit Card/Debit Card Liability 
 

What is a credit card? 

As a practical matter, a credit card is an identification card, plate, 

coupon, book, number, or any other device authorizing a designated person 

or bearer to obtain property or services on credit. Credit card transactions 

involve a convenient means of paying bills and the granting of a revolving 

line of credit to the cardholder. This revolving line of credit usually comes 

with a grace period of up to 25 days to pay the card issuer at least the 

minimum monthly balance. 

 

What is a secured credit card? 

Most credit card obligations are unsecured – that is, no property or funds 

are pledged for repayment of the credit card debt. However, some credit 

card issuers have programs where the credit card obligation is secured by a 

deposit account (bank account). The target population for secured cards 

has historically been people who would be rejected for unsecured cards 

because of a prior bankruptcy or minimal credit history. Risk to the credit 
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card issuer is reduced because the debt is fully secured by a deposit 

account.  

Certain revolving credit offered by in-house or affiliated finance 

companies to service companies such as air conditioning companies, 

plumbing companies, and/or electrical companies may file a security 

instrument to secure purchase of the service and goods, called a UCC-1. 

  

What is a debit card? 

A debit card is defined as an identification card, plate, coupon, book, 

number, or any other device authorizing a designated person or bearer to 

communicate a request to an unmanned teller machine or a customer 

convenience terminal. As a practical matter, a debit card more closely 

resembles a check than a credit card (i.e., payment to the merchant is 

virtually simultaneous with the sales transaction.) (Note that credit cards 

typically offer a grace period, as mentioned previously in this section.) A 

debit card provides for point of sale transfers from a cardholder’s bank 

account to the merchant’s bank account. 

 

What is a charge card? 

A charge card has many of the same features and resembles a credit 

card in many ways. Charges can be made on one day and paid at a later 

date (usually within 25 days). However, unlike a credit card, a charge card 

must be paid in full on the due date – the cardholder cannot maintain an 

outstanding or running balance like a credit card. 

 

What disclosures must be made in solicitations for credit cards? 

In direct mail applications and solicitations, disclosures must be given to 

the consumer of six key elements of information: (1) the APR or interest 

rates that will apply to the card, including a variable rate disclosure; (2) any 

annual fee; (3) any minimum finance charges; (4) any transaction fees 

charged for purchases; (5) grace periods (or the absence of them) for 

purchase transactions; and (6) the balance calculation method for 

purchases (not applicable for cash advances). Each of these key terms must 
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be presented in a table placed conspicuously in the application or 

solicitation or on the accompanying materials.  

In addition, the direct mail application materials must disclose any cash 

advance fees, late fees, or overline fees. At least 30 days before the 

scheduled renewal date of the cardholder’s account, the credit card issuer 

must make additional disclosures if the renewal carries with it the 

imposition of an annual fee. These disclosures include (1) the date by which 

the account will expire if not renewed; (2) the six key terms (listed above) 

that will apply if the account is renewed (but not ancillary fees such as late 

charges); and (3) the method the cardholder may use to terminate 

continued credit availability under the account. 

 

What is a Cardholder Agreement? 

The Cardholder Agreement governs the relationship between the credit 

card issuer and cardholder. The Agreement contains all the legal and factual 

terms and conditions under which a cardholder or authorized user “charges” 

his or her account, as well as the guidelines by which the credit card issuer 

makes the extension of credit to the consumer. Consumers should retain 

copies of their Cardholder Agreements for future reference. In the event of 

a question or dispute regarding a purchase or extension of credit, this 

document usually explains the procedure and remedy to resolve a problem. 

 

What initial disclosures are made? 

In general, after the contract has been entered into by cardholder and 

credit card issuer, the initial disclosures include the following: 

 The conditions under which a finance charge may be imposed, 

including any free-ride period (and the fact that no such free ride 

is provided, if that is the fact); 

 The method of determining the balance upon which a finance 

charge will be imposed; 

 The method of determining the amount of finance charge; 

 Where one or more periodic rates may be used to compute the 

finance charge, each such rate, the range of balances, and the 

corresponding nominal annual percentage rate (APR); 
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 Identification of other charges that may be imposed as part of the 

plan and their methods of computation; 

 A description of any security interest; 

 Information regarding reporting information to the credit bureaus 

(see "Credit Reporting" section on page 35); 

 The minimum periodic payment required; 

 A minimum payment warning that discloses how long it will take if 

you only pay the minimum payment; 

 Late payment warnings with the amount that will be charged for 

late payments; 

 Annual Renewal notice; 

 Electronic check conversion notice, which informs you of rights of 

electronic conversion of your tendered payments; 

 A statement of the protection provided to the cardholder for billing 

error disputes and the prohibition of adverse credit reporting while 

a billing dispute is occurring, as well as the right of the cardholder 

to raise claims and defenses against the issuer under certain 

conditions. 

 

What are cash advances? 

Credit cards, charge cards, and debit cards usually have a “cash 

advance” feature through which the cardholder can obtain immediate cash, 

with a concomitant charge (plus fees as described below) to this card. 

 Credit Card – Cash advances taken on a credit card are typically 

accompanied by both a transaction fee and an interest carry. 

Interest is charged from the cash advance until the date paid 

pursuant to the terms of the Cardholder Agreement. 

 Charge Cards – Cash advances to charge cards are similar to credit 

cards (i.e., a transaction fee is assessed and interest is charged 

until paid). However, charge cards typically must be paid in full as 

set out in the monthly statement. 

 Debit Card – A debit card more closely resembles a check; a cash 

advance to a debit card is actually an immediate point of purchase 

withdrawal from the customer’s checking or savings account. 
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Accordingly, an interest carry charge is not typically assessed, and 

transaction fees are infrequently levied. 

 Advanced Under a Retail Charge Agreement – These type of 

agreements may require a separate authorization prior to putting 

any other charges on the account. For the most part they operate 

similar to a charge card, but you cannot get cash advances. 

 

What if something was charged in error to my credit card? 

In 1975, the Federal Fair Credit Billing Act (FCBA) became law. It was 

amended in September 2018. The FCBA is an amendment to the Truth in 

Lending Act. The FCBA is meant to protect consumers from unfair or 

inaccurate billing practices by providing a system for consumers to contest 

inaccurate credit card bills. In a nutshell, the FCBA provides as follows: 

 Open-end truth-in-lending disclosures (e.g., for Mastercard or Visa 

customers) were enlarged to include a statement, in a form 

prescribed by the FCBA, of the cardholder’s right to billing error 

corrections, as well as the issuer’s duty to acknowledge and 

investigate alleged errors. Such disclosures must be made when 

the credit card account is opened and periodically thereafter.  

 The first step in the process is for the cardholder to send to the 

issuer a written inquiry within 60 days after transmission of the 

bill, including his name and account number and the nature of his 

billing complaint. The cardholder may use his monthly billing 

statement stub to register his complaint unless the bank has 

required a separate statement. Most credit cards require you to 

send a separate letter rather than note it on your coupon; 

however, you can register your complaint by calling the credit card 

company. If you send a letter, you must give them (1) your 

account number; (2) the dollar amount of the suspected error; and 

(3) a description of the problem. The term “billing error” means 

items on a periodic statement that reflect (1) credit extensions not 

made, or made in a different amount; (2) credit extensions for 

which documentation or clarification is requested; (3) undelivered 

or unaccepted goods or services; (4) incorrect payments or 
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credits; (5) clerical or computational mistakes; and (6) other 

errors designated by the FCBA.  

 The second step is for the issuer who receives a proper written 

claim to make a written acknowledgment or a written response 

within 30 days of the cardholder’s inquiry. If mere 

acknowledgment is the issuer’s first response, this must be 

followed by a full response within two billing cycles (but not more 

than 90 days) after the complaint was originally received. 

 If the issuer determines upon investigation that a billing error has 

been made, it must make appropriate corrections—including credit 

for any associated finance charges—and so advise the cardholder 

in its response. If an investigation does not reveal any error, its 

response must explain this conclusion to the cardholder, including 

reasons why the issuer believes the account to be correct. Upon 

request, the issuer must provide copies of documentation of the 

cardholder’s debt.  

 Until the issuer investigates and responds one way or the other to 

a claim of error, it may not (1) restrict or close the credit card 

account as retribution for the claim of error or (2) send an adverse 

report of the item to any credit bureau. On the other hand, the 

issuer may collect any amount not in dispute and may report the 

disputed item to the credit bureau following investigation, a written 

response, and an additional 10-day grace period for the cardholder 

to make payment. If the item is reported to the credit bureau, 

however, the issuer must indicate that the matter is in dispute and 

notify the cardholder of its action.  

 If the issuer fails to make a proper response to a claim of billing 

error, it is forbidden to collect the disputed amount and any 

finance charges, with the forfeiture limited to $50. This penalty is 

independent of any truth-in-lending civil penalty for failure to 

disclose a cardholder’s fair credit billing rights. 

 

What is the limit of my liability if my credit card is lost or stolen? 
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A cardholder is liable for unauthorized use of his credit card only if (1) he 

has accepted it; (2) the liability does not exceed $50; (3) the card issuer 

gives adequate notice of the potential liability; (4) the issuer provides the 

cardholder with a description of a means by which the issuer may be 

notified of loss or theft of the card; (5) the unauthorized use occurs before 

the cardholder has notified the issuer of the loss or theft; and (6) the issuer 

has provided a method (such as a signature line or photograph) whereby 

the cardholder can be identified as the person authorized to use the card. 

The liability of the issuer is made even clearer insofar as the burden is on 

the issuer to show that the conditions have been met that give rise to the 

$50 liability per card. Liability limitations for the holder do not apply when 

the cardholder voluntarily and knowingly allows another to use his card and 

that person makes purchases of his own volition. Unauthorized use occurs 

only where there is no actual, implied, or apparent authority for such use by 

the cardholder. If such authority exists, the cardholder will be held 

responsible for any purchases made through use of the card.  

In summary, a credit card holder may refuse to pay off his card balance 

if he is in a dispute with a local merchant involving more than $50 and has 

made a good faith attempt to get satisfaction from the merchant. The 

issuing bank in such a case may not exercise its common-law right of set-

off against the customer’s account to force payment of the disputed 

amount. 

 

What is the 100-mile rule? 

The 100-mile rule helps limit the liability of the card issuer for fraudulent 

use of a credit card. The card issuer is not liable for unauthorized purchases 

outside a 100-mile radius of the mailing address provided by the 

cardholder. In these instances, given timely and correct notice, the risk of 

loss passes to the merchant who participated in the transaction. Most credit 

card companies will work with you, but require you to notify them when you 

are going to be traveling out of your state. This is even more important 

when you go out of the country and plan to use your credit card. If you do 

not notify your credit card company, they may decline your purchases until 

you call them. 
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What information am I entitled to if I am denied credit? 

If you are denied credit by a store or other business that regularly 

transacts business with its customers on credit, the Fair Credit Reporting 

Act requires that business give you notice of the reason for the denial of 

credit. You are also entitled to a free copy of your credit report upon your 

written request to the credit card company. Additionally, most credit card 

companies now give you access to your credit or beacon score with you 

online account. Also, the Equal Credit Opportunity Act states that you may 

not be denied credit or given different credit conditions on the basis of 

gender, marital status, race, religion, national origin, age, or because you 

receive public assistance. 

 

What is the effect of a credit bureau’s failure to prevent the same 

error from recurring in the consumer’s file? 

As many as 50 million consumers have inaccurate credit records. 

Reporting agencies’ failure to take appropriate steps to permanently correct 

errors can result in a consumer’s recovery for actual and punitive damages 

and attorney fees. 

 

Are there any protections against harassment by a creditor? 

Yes, the Texas Debt Collection Act and the Federal Fair Debt Collection 

Practices Act limit the times and manner in which a creditor, or the 

creditor’s representative such as a collection agency, can contact you 

regarding payment of your debt. For example, under the FDCPA, the 

creditor generally may not contact you before 8:00 a.m. or after 9:00 p.m. 

Also, once you request in writing that a creditor not contact you at your 

home or your employment, the creditor may only contact you one more 

time to inform you of what further action it plans to take. Your request 

should be mailed by certified mail, and be sure to keep a copy of your 

letter. 

Debt collectors must treat consumers with courtesy and respect 

according to federal and state collection acts. If a debt collector attempts to 

collect a debt in the following ways, your rights may have been violated: 
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 Contacting a third party (other than spouse, attorney, or credit 

bureau) about the debt; 

 Calling before 8:00 a.m. or after 9:00 p.m.; 

 Calling your place of employment after you’ve notified the 

collection agency not to call at work; 

 Engaging in harassing, oppressive or abusive conduct; 

 Threatening violence; 

 Using obscene or profane language; 

 Calling repeatedly with an intent to annoy; 

 Failing to identify itself as a debt collector; 

 Threatening that nonpayment will result in arrest/imprisonment; 

 Threatening to take illegal action; 

 Falsely accusing the consumer of committing a crime; 

 Failing to send 30-day notice letter informing the consumer of his 

or her right to request validation of the debt; 

 Failing to state the consumer’s right to dispute the debt within 30 

days of receiving the notice letter; 

 Continuing collection activities before validating debt. 

These are only some ways that a debt collector may be violating your 

consumer rights. If you believe that a debt collector is violating your rights, 

you should keep track of collection calls.  

 

How can I protect myself from credit card fraud? 

Credit card fraud can occur in a variety of ways, from low-tech dumpster 

diving to high-tech computer hacking. Incorporating a few habits into your 

routine can help prevent you from becoming a victim. The following is a list 

of fraud protections practices recommended by the Federal Trade 

Commission:  

 Keep in a secure place a record of your account numbers, their 

expiration dates, and the phone numbers to reports fraud for each 

card issuer. 

 Don’t lend your card to anyone – even your kids or roommates – 

and don’t leave your cards, receipts, or bank statements around 

your home or office. 
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 When you no longer need a card, a receipt, or a bank statement, 

shred it before throwing it away.  

 Don’t give your account or credit card number to anyone on the 

phone unless you’ve made the call to a company you know to be 

reputable. If you haven’t done business with a company before, do 

an online search for reviews or complaints before giving out your 

information. 

 Carry your card separately from your wallet. It can minimize your 

losses if someone steals your wallet or purse. You may want to 

invest in the protection sleeves for your credit cards or a wallet 

that does not allow for scanning of your credit card as the 

“hackers” pass by you. There are several different types advertised 

and you can research these through the internet. 

 During a transaction, keep your eyes on your card. Make sure you 

get it back before you walk away. 

 Never sign a blank receipt. Draw a line through any blank spaces 

above the total line. 

 Save your receipts to compare with your statement. 

 Open your bills promptly – or check them often online – and 

reconcile them with the purchases you’ve made.  

 Report any questionable charges to the card issuer.  

 Notify your card issuer if your address changes or if you will be 

traveling.  

 Don’t write your account number on the outside of an envelope.  

 If you suspect fraudulent activity on your card, notify the card 

company immediately. The company will cancel the card and issue 

you a new card if necessary. 

 

Payday Loans 
 

What is a payday loan? 

A payday loan is a loan in which the lender advances cash in exchange 

for a personal check or authorization to debit the borrower’s deposit 

account in a dollar amount for the amount of the loan plus a fee for making 
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the loan. The payday lender agrees that the check or debit will not be made 

until a designated date in the future (typically a date on or after the 

person’s next payday). 

 

I just took out a payday loan and noticed the interest rate is in the 

100s. Isn’t this usury? 

No, it is not necessarily usury. Usury means charging interest above the 

lawful rate. The lawful rate under Texas law is set by the Texas Constitution 

and by the Texas Finance Code, as further regulated in Title 7 of the Texas 

Administrative Code. There are myriad maximum lawful rates depending 

primarily on the type of loan and whether the borrower is a consumer or a 

business. Under Texas law, these loans can even be as much as over 500% 

and still be lawful. Further, if the loan is made by a “Credit Service 

Organization” licensed under Texas law, the loan itself will typically be at a 

10% interest rate, but when the Credit Service Organization’s loan broker’s 

fee is included as interest, the APR can be well over 500% and still be legal. 

If you have questions regarding interest rates, you can contact the Texas 

Office of Consumer Credit Commissioner for more information: 

occc.texas.gov, 1.800.538.1579. 

 

If the check I gave my payday lender bounces, can I go to jail? 

In just about all instances, you cannot go to jail. The Texas constitution 

states that “no person shall ever be imprisoned for a debt.” Many payday 

lenders require the borrower to give the lender a post-dated check. If the 

borrower does not repay the loan, then the lender cashes the check. If it 

bounces, some debt collectors may threaten that the consumer can be 

arrested and convicted for writing a “hot check,” but Texas’ “bad check” 

laws do not apply to checks associated with a payday loan. What the 

collector is referring to is the presumption for theft by check under the 

consolidated theft statutes. For the check to qualify as theft by check, the 

person writing the check must have obtained goods or services with the 

check. A loan is not goods or services, and therefore does not fall into the 

theft category. Many payday lenders have the borrower sign a debit 
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authorization that is postdated as opposed to a check. This does not qualify 

as theft by check because it is not a check. 

 Also, the Texas Legislature has amended the Texas Finance Code to 

require “credit access” businesses (including payday lenders and auto title 

lenders) to comply with the federal Fair Debt Collection Practices Act which 

prohibits threatening consumers with criminal prosecution. The legislature 

also amended the Finance Code to require payday lenders to provide certain 

statutory notices. These laws took effect on January 1, 2012. Under the Fair 

Debt Collection Practices Act, the lender may be liable for statutory fines if 

the lender threatened criminal prosecution. See the "Debt Collection" 

section on page 38. 

If you are threatened with criminal prosecution or are not given the 

mandatory notices, you can also contact the office of the Texas Consumer 

Credit Commissioner to file a complaint. The law allows the Consumer 

Credit Commissioner to impose fines on businesses who fail to comply with 

these laws. The office can be reached by calling 1.800.538.1579 or by 

visiting occc.texas.gov. 

 

The $100 check I gave to my payday lender bounced. I was charged 

a $35 fee and my bank also charged me $30. Is this legal? 

Your vendor (the payday lender) and your bank may charge you a fee. 

Under state law, the maximum fee for vendors is $30.00. Most banks in the 

State of Texas are federal banks. Federal laws do not establish maximum 

amounts for fees that national banks can charge on your account. These 

decisions are made by the bank—and may be prescribed by state law. 

National banks are required to disclose any fees when the deposit account 

is established. Review your account agreement with the bank as well as any 

current fee schedule. 

  

What happens if I don’t pay back a payday loan? 

The answer to this question depends on many factors including (1) the 

documents signed and what remedies they provide the lender; (2) the 

amount of the loan; and (3) the lender’s practices. Typically, the payday 

lender will send the account out for collection by a third party collection 
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agency that will attempt collections through collection letters and telephone 

calls. In some rare occasions the payday lender may file a civil lawsuit 

against you in a court, usually in the local justice court. The payday lender 

must file the lawsuit in the county where you reside or the county in which 

you signed the loan documents. 

 

Credit Reports: How to Protect and Repair 
 

Credit reports are generated by consumer reporting agencies (also 

referred to as credit bureaus), which gather information from their 

members, such as banks and other lending institutions, about your 

creditworthiness. The credit history that the reporting agency maintains 

about you generally consists of whether you have filed for bankruptcy in the 

past 10 years, whether you have paid your creditors on a timely basis for 

the past seven years, and the identity of those recently requesting your 

credit report. Credit reports are widely used by businesses in deciding 

whether or not to extend you loans or other forms of credit, by landlords in 

deciding whether or not to rent to you, and by employers in deciding 

whether or not you are a desirable employee. The main protections for 

consumers with respect to credit reports are provided by the federal Fair 

Credit Reporting Act (FCRA). The federal agency that regulates credit 

reporting agencies and enforces FCRA is the Federal Trade Commission.  

 

How can I obtain a copy of my credit report? 

If anyone takes action against you because of information supplied to 

them by a credit reporting agency, they are required to notify you and to 

give you the name, address and telephone number of the reporting agency 

that provided the information to them. If you request your credit report 

from that reporting agency within 60 days, then the agency must provide 

you with your credit report at no charge. You are also entitled to a free 

credit report from each reporting agency every 12 months by using the 

website annualcreditreport.com or by calling 1.877.322.8228. You are also 

entitled to obtain an additional copy of your credit report if: (1) you are 

unemployed, and you certify that you plan to seek employment within 60 
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days; (2) you are on welfare; or (3) you believe your report is inaccurate 

due to fraud. You are limited to one credit report every 12 months for each 

reason. In other words, you can only seek a free credit report due to 

unemployment once every 12 months.  

The three national credit reporting agencies are: 

 Equifax, P. O. Box 740241, Atlanta, Georgia 30374-0241; 

800/685-1111; equifax.com. 

 Experian (formerly TRW), P. O. Box 2002, Allen, Texas 75013; 

888/397-3742; experian.com. 

 Trans Union, P.O. Box 1000, Chester, PA 19022; 800/888-4213; 

transunion.com. 

Several words of advice are in order when you request a free credit 

report. First, you should request a credit report from each credit reporting 

agency if possible. Although much of the information overlaps, each 

reporting agency uses slightly different sources of information, and thus, 

one credit report may contain an error that the others do not. Second, only 

the website annualcreditreport.com (or the phone number associated with 

it) offers a completely free copy of your credit report. Other websites may 

contain the words “free credit report” or offer a free credit report in 

exchange for signing up for their paid services, but those websites are not 

truly free. If you get a report through one of these websites, you may end 

up paying for unanticipated charges. 

Finally, be aware that your free credit report does not include your credit 

score (the most common of which is called a “FICO score”) unless a lender 

has denied you credit or did not offer you the best interest rate. Your credit 

score is a calculation of your overall creditworthiness that is determined by 

looking at your credit report. Lenders usually look at this score along with 

your credit report, and it may be beneficial to look at it before taking out a 

loan because it can determine the interest rate of your loan. You will, 

however, have to pay to look at your credit score (or sign up for a free trial 

period at one of the pay websites mentioned above). The most reputable 

place for requesting a credit score is directly from the organization that 

calculates your FICO score at www.myfico.com. A FICO score from each 

agency is $19.95 per score. 
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One strategy for staying up-to-date on your credit history more regularly 

is to stagger your requests for a credit report—remember, you are entitled 

to one from each credit reporting agency every 12 months—so that you 

receive one credit report from a different reporting agency every four 

months or so.  

 

How do I correct errors in my credit report? 

You should notify the credit reporting agency in writing of the information 

you believe to be inaccurate. The agency must then investigate the 

disputed information (usually within 30 days). You should also forward the 

credit reporting agency any documents or information you have that proves 

the information to be inaccurate.  

In conducting its investigation, the credit reporting agency must forward 

all relevant information you provide to its source for the disputed 

information. The source of the information must then conduct its own 

investigation and report the results of its investigation to the credit 

reporting agency. If the provider of the information determines that the 

disputed information is inaccurate, it must notify all nationwide credit 

reporting agencies so that they may correct the information in your file. If 

the source of the disputed information is unable to verify its inaccuracy, 

then the reporting agency must remove the disputed information from your 

credit report. This process of verifying the accuracy of the disputed 

information generally must occur within 30 days.  

After the agency completes its investigation, it must provide you with the 

written results and a free copy of your credit report if the dispute resulted 

in a change. Once a disputed item is changed or removed, the reporting 

agency cannot reinsert the information into your file unless the information 

provider verifies its accuracy and completeness, and the credit reporting 

agency gives you a written notice that includes the name, address and 

phone number of the provider of the information.  

Another option is to dispute the accuracy of information in your credit 

report with the creditor or other provider of the disputed information in your 

credit report. You must dispute the accuracy of the reported information in 
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writing, and if the creditor provides a specific address for such disputes, the 

dispute must be directed to that address.  

If disputing the information with the credit reporting agency and/or the 

creditor does not resolve the matter to your satisfaction, you may request 

that the agency include your statement of why the information is inaccurate 

in your file and in all future reports it provides. The agency may charge you 

a fee if you ask them to provide your statement to anyone that has 

requested your credit report in the past. If you dispute the item directly 

with the creditor, then the creditor must include a notice of your dispute 

any time it reports the information to a credit reporting agency. 

 

How do I prevent errors in my credit report in the first place? 

Any time you receive an invoice or a demand for payment which you do 

not believe you owe, you should notify the creditor or collection agency in 

writing that you dispute the debt and demand documentation of the validity 

and accuracy of the amount the creditor is demanding. 

 

Can “credit doctors” or “credit repair companies” really erase my 

bad credit? 

No. Credit doctors or credit repair companies cannot do anything for you 

that you cannot legally do by yourself. Credit repair companies generally 

use two techniques in order to improve your credit record. The first is to 

dispute all information contained in your credit record in an effort to 

inundate the credit reporting agency. If the agency is unable to verify the 

accuracy of each piece of information within 30 days, they are generally 

required to remove the information from your credit report. Credit reporting 

agencies, however, may refuse to investigate frivolous disputes and cannot 

remove accurate information until it has expired (seven years, or 10 years 

for bankruptcies). The second technique some credit doctors use is to 

provide you with a social security number that belongs to someone who has 

good credit. This scheme is not only fraudulent, but it is illegal and will only 

make your problems worse.  

Be wary of companies that: 
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 Want you to pay for credit repair services before the company 

completes the job and provides you with an improved credit 

report. The money-back guaranties that many of these companies 

promise are worthless if the company is no longer in business; 

 Promise to have accurate and timely (i.e., occurring in the last 7 

years) information removed from your credit report; 

 Advise you of ways to create a “new credit identity;” 

 Promise that they have the ability to have information removed 

from your credit report that you could not yourself have removed, 

or fail to advise you up front of your legal right to remove the 

information yourself. 

 

Where should I go for help to repair my credit record? 

The best way to improve your credit is to gain control of your financial 

situation. A nonprofit credit counseling agency, Money Management 

International, is a good place to start. Counseling is available 24/7 by 

calling 866.531.3433. The Houston area also has several branch offices, 

which can be found at MMI’s website, moneymanagement.org. 

The United Way of Greater Houston’s THRIVE program also works with 

families to reach real and lasting financial independence, which may include 

credit or debt counseling and help with family budgeting. Call United Way’s 

24/7 helpline at 211 for more information. 

 

Where can I obtain additional information or report questionable 

conduct by creditors or credit reporting agencies? 

 Submit complaints to the Consumer Financial Protection Bureau at 

its website, consumerfinance.gov/complaint, or call 

1.855.411.2372. 

 Contact the Texas Attorney General’s Consumer Protection Division 

through its website, texasattorneygeneral.gov/consumer-

protection or by calling its Houston regional office at 

713.223.5886. 

 Contact the Better Business Bureau at 713.868.9500 or 

bbb.org/us/tx/houston. 
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 Discuss the matter with your personal attorney or call the Houston 

Bar Association’s LegalLine at 713.759.1133. LegalLine offers free 

legal advice over the phone on the first and third Wednesday of 

every month from 5:00 p.m. to 8:00 p.m. For more on LegalLine 

and other resources, visit www.hba.org/LegalLine. 

 The Houston Volunteer Lawyers also offers free Saturday Legal 

Advice Clinics at various locations throughout Houston, typically on 

the first and third Saturdays of each month. The clinics run from 

9:00 a.m. until spaces are filled. No appointment is necessary, but 

you should confirm the schedule beforehand by visiting 

www.makejusticehappen.org or calling 713.228.0735. 

 Obtain your free credit report every 12 months at 

www.annualcreditreport.com. 

 

DEBT 
 

Debt Collection 
 

What is Debt Collection? 

Debt collection is the process where a creditor will seek repayment of 

money that the creditor believes it is owed. Typically, a creditor is a 

business to which a consumer owes money. Many businesses will refer their 

outstanding debts to collection agencies, whose job is to contact the 

consumer and convince them to pay their debt, sometimes in an 

aggressive, coercive and/or annoying fashion. There is, however, some 

good news for consumers! Debt collection agencies are regulated in their 

behavior by a series of laws, both state and federal, which are designed to 

prevent harassment of consumers by overzealous agencies. 

Whenever you incur debt, such as a loan, or credit card, make sure to 

keep your documents until that debt is paid in full. Once it is paid in full, 

you should still retain the payment information until the statute of 

limitations expires, which is normally four years from your last payment. 

You can keep it electronically or keep hard copies. 
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What should I do if I’m contacted by a debt collection agency? 

The first step is to remain calm. You don’t have to worry about going to 

go to jail for owing someone money. Since you’re fortunate enough to live 

in Texas, you don’t even have to worry about having your wages garnished 

by a creditor to pay back the alleged debt. Texas’ long history as a place 

where people could pick up and move to start a new life (think “Gone to 

Texas”) has resulted in a fairly strong set of protections for those alleged to 

owe money based on a debt. A creditor (someone who claims you owe 

them money) can only seize some of your assets, and only by first 

obtaining a judgment that you owe the money. There are a few 

circumstances when a creditor could obtain a prejudgment Writ of 

Garnishment to garnish a bank account, but this is rare. Any action, 

however, requires a court order. 

If you aren’t sure that you owe the debt in question, you can send a 

request for validation of the debt by certified mail. You should send this 

when you receive the debt notice, but must send it within 30 days of 

receiving the debt notice. The creditor is required to send you verification if 

you request it. You can also request that the creditor communicate only 

with you in writing and not to call your home or work regarding the debt.  

 Your next step should be to get in touch with an attorney who 

specializes in debt collection defense, especially if you are getting a lot of 

calls from the collection agency or you’re not sure why you are being 

contacted: an attorney can easily get a debt collection agency to stop 

contacting you with a simple letter. Make sure you provide your attorney 

with all of the records regarding the debt. 

 

What is the Consumer Financial Protection Bureau? 

The Consumer Financial Protection Bureau (CFPB) is a relatively new 

federal government agency designed to assist consumers in dealing with a 

variety of consumer-related legal issues. Since many areas of the law 

regarding consumer financial issues can be incredibly complex, the CFPB is 

intended to provide a resource for ordinary consumers to learn more about 

potential pitfalls they may face in dealing with the companies that provide 
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these types of financial services, including banks and debt collection 

agencies, and the federal laws in place regulating those companies. When a 

consumer has had difficult dealings with a financial services company, they 

can also make a complaint directly to the CFPB, which will forward your 

complaint to the company and attempt to gain a response within 15 days. 

You can learn more about the CFPB at consumerfinance.gov. 

 

What laws in Texas regulate debt collectors? 
 

Federal Debt Collection Practices Act (“FDCPA”)  

There are 2 main laws in effect in Texas that regulate debt collection. The 

first is the Federal Debt Collection Practices Act (FDCPA). The FDCPA 

protects consumers from abuses in the collection of debts. A consumer 

under the law is any natural person allegedly obligated to pay a debt 

incurred primarily for personal, family, or household purposes. The FDCPA 

only applies to third party debt collectors, and does not restrict companies 

or their attorneys who go after consumers to collect their own debts. It 

prevents debt collectors from communicating with a consumer at an 

unusual time or place, communicating directly with a consumer who is 

represented by an attorney, and communicating with a consumer while they 

are at work if it is known that the consumer’s employer does not allow such 

communication. Debt collectors are also required to send the consumer 

written notice containing: 

 The amount of the debt; 

 The creditor’s identity; 

 A statement that the debt will be considered valid unless disputed 

within 30 days; 

 An offer to verify the debt if disputed by the consumer. 

This written notice must be sent within five days of initial communication 

with the consumer and must be prominently displayed. 

If you believe your rights have been violated, you have one year from 

the date of the violation to bring suit under the FDCPA. Consult with an 

attorney to determine whether filing suit is appropriate in your 

circumstances. 
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Texas Debt Collection Act (“TDCA”) 

Another law Texas consumers can rely on is called the Texas Debt 

Collection Act (TDCA). The TDCA is more broad than the FDCPA, because it 

applies both to third-party debt collectors and entities collecting their own 

debts. It protects consumers by preventing debt collectors and other 

entities collecting on behalf of their own debts from a variety of harassing 

behavior, including, but not limited to: 

Making threats of violence or other criminal acts; 

Using obscene language; 

Threatening arrest of the consumer; 

Making repeated anonymous harassing phone calls; 

Sending documents to a consumer that appear to be issued by a court 

or other official agency; 

Disclosing information regarding your debt to third parties, (i.e., your 

employer, family, or co-worker without your express permission); 

Threatening to take legal actions which are not allowed (i.e., arresting 

you, taking your home.) However, they can threaten to sue you to 

collect the debt. 

If a debt collector contacts you and is in violation of any of these rules, 

be sure to get in touch with an attorney immediately. Violations of the 

TDCA are punishable by both civil and criminal penalties. 

Additionally, you should be aware of scam debt collectors who attempt to 

collect a debt to which they are not entitled or which you do not owe. They 

are not allowed to collect more than the debt plus any legal allowable costs, 

such as attorney's fees. 

Texas consumer law can be a complicated landscape to navigate, but 

there are a variety of beneficial protections in place for consumers. Many 

violations of these laws can result in financial damage awards to the victim 

as a means of discouraging debt collectors from abusive practices. If you 

find yourself being contacted by debt collectors, remember to speak to an 

attorney to see if there’s anything that can be done to help you obtain the 

result you’re looking for. 
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You can also file a complaint with the office of the Texas Attorney 

General by going to texasattorneygeneral.gov. 

You should also contact the Texas Office of Consumer Credit Commission 

for more information at occc.texas.gov. 

 

Repossession 
 

What is repossession? 

Repossession is the right of a seller, bank, or finance company 

(“creditor”) to take back possession of an item after a buyer fails to pay 

timely an obligation for the item. The creditor can only repossess an item if 

it serves as security for a loan. Review your loan documents to determine 

which items, if any, are secured under the loan agreement The items that 

are secured are referred to as collateral. In Texas, the creditor can take 

possession of your item through the courts (judicial repossession), or the 

creditor can also take possession on its own, without the courts (self help 

repossession). 

 

Can a creditor repossess without seeking court approval? 

Yes. If the items that secure the loan are personal property (e.g., a car, 

a boat, etc.), the security agreement and the law allows self help 

repossession. When a consumer defaults on the loan by failing to pay one 

or more installment payment(s), or failing to provide insurance if required 

by the loan documents or other items required by the security agreement, 

the creditor has the right to take possession of the collateral without resort 

to judicial process – if this can be done without “breach of the peace.” This 

is commonly referred to as “self-help repossession,” and in Texas, a 

creditor can take possession even if you are only a few days late on your 

payment. Some security agreements may require notice prior to the 

creditor exercising the self help repossession, but most allow it without 

notice. 

 

Can the item be taken without my permission? 
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Maybe. If the item is an automobile or boat, for example, the creditor’s 

repossession agent can simply show up to where the item is parked or 

stored and take it at any time – provided, however, that the repossession 

agent does not breach the peace while doing so.  

 

What does “breach of the peace” mean? 

A “breach of the peace” is synonymous with disorderly conduct, and a 

repossession agent cannot breach the peace while repossessing the item. 

Texas courts have found the following actions occurring during an attempt 

to repossess property as a “breach of the peace”: physically taking a set of 

car keys from the debtor; fighting with the debtor; breaking and entering 

into the debtor’s garage; gaining entry to a building by picking a lock; and 

causing unreasonable damage to property. For example, if you are 

physically sitting in the automobile, the repossession agent cannot legally 

repossess it. But the repossession agent can come back later, for example, 

so long as he/she does not disturb the peace. It is not a “breach of the 

peace” for a repossession agent to repossess a car from in front of a 

debtor’s home, even in the middle of the night.  

 

What happens if a creditor “breaches the peace” while repossessing 

an item? 

Self-help repossession is valid only if it is accomplished without breach of 

the peace. Thus, if a debtor can establish that the creditor “breached the 

peace,” the debtor may be able to invalidate the repossession. If a 

repossession has been wrongful, the debtor may have a tort claim against 

the creditor and may be able to seek damages.  

For example, assume you are three months late on your car payments. 

The car dealer has the right to repossess your car so long as this can be 

done without “breach of the peace.” One day, the car dealer comes to your 

house and sees the car locked inside the garage. Wanting the car, the 

dealer breaks the windows to the garage and picks the lock so he can gain 

access to the car. He then drives the car away. Because the car dealer has 

“breached the peace,” this repossession effort would be declared invalid and 

you might be able to bring a lawsuit against the dealer for his actions. 
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Does a creditor have to give the debtor notice before repossession? 

Usually not. Notice to the consumer of the creditor’s intent to repossess 

personal property collateral is not required prior to the repossession by 

most loan documents. You should read your loan documents. There are two 

notices required under state law. First, once the repossession has occurred, 

the creditors must provide the debtor with no less than 10 days' notice that 

the creditor intends to sell the vehicle at a private or public sale. If it is a 

private sale, the notice does not have to disclose the date, time or location 

of the sale. If the notice is of a public auction, the notice must provide the 

debtor with the date, time and location of the sale of the vehicle. After the 

sale, whether by private sale or public auction if the vehicle is sold, the 

creditor must provide the debtor with a post-disposition accounting if the 

debtor requests it. This means that, if the creditor repossesses and then 

sells your car, the creditor must provide to you details of the sale, including 

the sale price so that you can determine if the price was commercially 

reasonable. If they provide this notice to you, they can seek any deficiency 

or difference from the sales price and the amount you owe once the 

collateral is sold. If they don’t provide such an accounting, the creditor may 

be prevented from pursuing the deficiency against you. 

 

Can a debtor get the property back after it has been repossessed? 

Yes, but it will be more expensive than if you had paid the loan amount. 

If a creditor accomplishes the repossession of the collateral, the debtor may 

redeem it by tendering the entire balance due, plus repossession charges, 

attorney’s fees, and other foreclosure costs. Needless to say, this can be 

quite costly. This must be done prior to the creditor selling the vehicle as no 

right of redemption exists in a non-judical repossession.  

 

Does a debtor still owe for an item after it has been repossessed? 

Yes, even after the creditor repossesses the item, you may still owe the 

creditor money. This may occur if you owe more on the item than the 

creditor sells it for. Consider the following hypothetical: You purchase a car 

for $10,000 and make 10 payments, which reduces the balance owed to 
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$9,000. But then you miss one payment and the creditor repossesses the 

car and sells it at auction for a reasonable price of $8,000. You would still 

owe $1,000 to the creditor, plus repossession charges, attorney’s fees, and 

other foreclosure costs. This is called a deficiency, and you are liable to pay 

it. Persons at risk of repossession may want to consider satisfying the debt 

of the item prior to the creditor repossessing the item, even if that requires 

selling the item because the debtor may be able to get more value from the 

sale than the creditor, and the debtor would not have to pay the 

repossession costs.  

 

What does a creditor have to do after repossessing property? 

The law provides that the creditor, after repossessing the debtor’s goods, 

is required to: (1) take reasonable steps to notify the debtor and other 

interested parties of the sale of the goods; and (2) ensure that every aspect 

of the sale be in a commercially reasonable manner. A commercially 

reasonable manner is a manner of sale which in method, time, place, 

terms, and advertising are calculated to obtain a fair price for the goods. In 

other words, the creditor cannot repossess your item, sell it to the creditor’s 

cousin for a price far below market value, and then demand that you pay 

the difference. The creditor is required to follow certain rules to ensure the 

sale is reasonable. Also, if the creditor only picks up a portion of its 

collateral, it may waive the right to collect the deficiency unless the 

remaining collateral can’t be repossessed. 

 

 What happens if a creditor does not act in a commercially 

reasonable manner? 

If a creditor does not act in a commercially reasonable manner, the 

creditor is not entitled to recover a deficiency judgment against the debtor. 

Instead, the creditor is only entitled to the proceeds from the sale of the 

collateral, which are usually less than the amount owed by the debtor.  

 

What does repossession do to my credit report? 

It is one of the most damaging things that can be reported on your 

credit. It does not matter whether it is voluntary or involuntary. It will have 
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a negative effect for a long time. In most cases, a debtor would be better 

off selling the item to pay the debt, rather than going through repossession.  

 

What happens if I am contacted by a law enforcement officer to 

perform the repossession? 

You should always obey a law enforcement officer who is in uniform, 

wearing a badge, and delivering official court documents. If so, the officer 

will clearly identify himself and his purpose, and deliver an official copy of 

the court papers to you. When they do this, it means that the creditor has 

filed a lawsuit against you for repossession of the collateral. In this 

instance, the creditor posts a bond and you would be able to post a 

redemption bond. The creditor must post a bond which is usually in the 

value of the collateral. If you contend that the repossession was wrongful or 

you were not in default, you can post the redemption bond with the court. 

This bond is usually in the full amount owed to the creditor. It remains in 

the court’s registry until the lawsuit is finished.  

Be aware, however, that some repossession companies use names that 

sound like law enforcement agencies, threaten arrests or criminal 

prosecutions, or use titles that sound official (like investigator.) These 

actions may rise to the level of impersonation of a law enforcement officer, 

which is a breach of the peace. The law enforcement agencies that would 

serve papers from the court are either the constable's or the sheriff's office. 

 

Bankruptcy 
 

Bankruptcy can provide you with a fresh start, if you are unable to pay 

your bills or have incurred large expenses. Three types of bankruptcies 

apply to most individuals: Chapter 7, Chapter 13 and Chapter 11. When 

considering filing a bankruptcy, your best avenue is to consult with a 

bankruptcy attorney. When you file a bankruptcy, an automatic stay is in 

effect from the day you file the bankruptcy. This means that your creditors 

cannot take action against your property or call you to collect directly from 

you. Your creditors must ask the court to allow the automatic stay to lift if 

they want to take any kind of action against your property. At the end of 
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the bankruptcy, if you have complied with all of the requirements, you will 

receive a discharge from your debts. This does not mean that you can stop 

paying your secured debt if it has not been paid in full, as they still will 

maintain a lien against your property. 

 

Chapter 7 Bankruptcy 

Chapter 7 is a liquidation. When you file a Chapter 7, the Chapter 7 

Trustee will look at all your assets to determine whether they are exempt or 

non-exempt. Not everyone is eligible to file a Chapter 7. Your type of debts 

(i.e., consumer vs. business) and the amounts will determine whether you 

are eligible to file a Chapter 7 bankruptcy or file under Chapter 13 or 

Chapter 11. The means test is complicated; therefore; working with a 

bankruptcy attorney is recommended.  

In a Chapter 7, you are allowed to take exemptions under either Texas 

law or federal law. Most individuals will take Texas exemptions as they are 

broader than the federal exemptions. Although property such as your house 

and car may be exempt property, if you are behind in the payments, you 

will not be able to keep them, as the lender will move to lift the automatic 

stay and repossess the car or foreclose on the house. The Trustee will sell 

all of your non-exempt assets. You receive a discharge in about 90 to 120 

days in most Chapter 7 bankruptcies, which means that you don’t need to 

pay any of the unsecured debts that were listed in the bankruptcy. 

However, you must continue to pay your secured loans.  

 

Chapter 13 and Chapter 11 Bankruptcy 

Both of these bankruptcies involve reorganization and paying off some, if 

not all, of your debt over a period of time. Chapter 13 is the usual 

bankruptcy that is filed by individuals. Chapter 11 is usually filed by 

businesses, but some individuals have too much debt to qualify for a 

Chapter 13. Chapter 11 bankruptcies are complicated and a Chapter 11 

bankruptcy attorney should be consulted. 

In a Chapter 13 bankruptcy, you will file a plan to pay back your 

creditors. You usually will want to file this type of bankruptcy if you are 

behind in your house payments or your car payments. Also, if you have 
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non-exempt property such as a rental house or other property that you 

want to keep, you can do so in a Chapter 13. Under the plan you will have 

to pay all of your disposable income to the Trustee during the plan period, 

which is usually 36 to 60 months. You will make payments directly to the 

Trustee, who then distributes the payments according to the Chapter 13 

plan once it is accepted and approved by the bankruptcy court. If you are 

behind with your mortgage payments or car payments, you will make these 

payments to the Chapter 13 Trustee as well during the pendency of your 

bankruptcy. Once the bankruptcy is over, you will have to resume making 

the payments directly to the secured lender if the loan has not been paid off 

during the bankruptcy. Once you have completed the Chapter 13 plan, you 

will receive a discharge of your unsecured debt that remains. 

Although you can file a bankruptcy by yourself, it is not recommended, 

as debtors are expected to know the Bankruptcy Code and must comply 

with all of the requirements set forth in the Bankruptcy Code. Hiring a 

bankruptcy lawyer to help you navigate your way through a bankruptcy is 

highly recommended. 

 

DWELLINGS 
 

Landlords & Tenants 
 

Overview 

Texas law provides for certain rights for both landlords and tenants, but 

in general, the terms are dictated by a rental agreement. As a prospective 

tenant, you do not have to agree to the terms of the rental agreement 

presented to you by the landlord, and you are free to negotiate. If you wish 

to make a change, simply write the change into the agreement and give it 

to the prospective landlord to review. If agreed by both parties, you should 

both initial the change prior to signing the lease agreement.  

 

Safety, Peace and Quiet 
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As a renter, you have the right to demand that the landlord repair any 

condition that materially affects your health or safety. If you caused the 

condition, however, the landlord may be able to charge you for the repair. 

In addition, you have the right to “quiet enjoyment” of your property, 

meaning the landlord cannot interrupt your utilities except for a bona fide 

repair. It also means that the landlord has the duty to protect you from 

material disruption of your enjoyment of the property. For example, if other 

tenants are playing loud music at 3:00 a.m., the landlord is obligated to do 

something about it.  

If the property is unfit, or if the disruptions continue without redress from 

the landlord, you may be able to legally break the lease and vacate the 

property without losing your security deposit. But you must follow a 

predetermined set of steps prior to vacating the property and breaking your 

lease. The Texas Attorney General provides more information about this on 

its website, texasattorneygeneral.gov.  

 

Can I sublease my leasehold (home or apartment)? 

Not unless your lease agreement expressly provides for sublease. In the 

alternative, you may obtain your landlord’s consent to sublease the 

property. If you break your lease, you may be required to continue to pay 

rent to the landlord under the lease agreement even though you are no 

longer living there. But in Texas, a landlord cannot collect double rent for 

the same property. This means that, if you vacate your property prior to 

the end of your lease and the landlord finds a new renter, you are no longer 

required to pay rent under the agreement. The landlord has a good faith 

obligation to try to rent out the property you vacated. However, if the 

landlord is unsuccessful in finding a new renter, you remain liable on the 

rent obligation and the landlord may pursue collection. 

Before you attempt a sublease situation, however, consider that, under 

Texas law, you will be liable to the landlord for any rents your subtenant 

fails to pay. In most situations, it is better to negotiate with the landlord to 

let you out of the lease pending a new renter. This means that you will be 

completely off the lease and no longer liable for anything that occurs in the 

property. 



69 
 

 

Can my landlord enter my leasehold? 

Whether your landlord can enter your leasehold depends on what your 

written lease says. If your lease has language about your landlord’s right to 

come into your leasehold, then this language determines your landlord’s 

right. If your lease does not specifically address your landlord’s right to 

enter your leasehold, then your landlord probably cannot enter at any time 

that he wants. Rather, he may enter at reasonable times to inspect the 

condition of the inside of your leasehold. Unless it is an emergency, your 

landlord should provide you with notice that he needs to enter your 

property, (i.e., for repairs or maintenance). If your landlord enters your 

leasehold wrongfully, he may be liable to you for any damage he causes. 

Your landlord’s right to enter your leasehold is restricted to a reasonable 

time. Further, he must act reasonably in all respects during the entry. 

 

What are my rights in connection with utilities on my property? 

Your landlord cannot interrupt or cause interruption of utility service paid 

directly by you unless the interruption results from bona fide repairs, 

construction or an emergency. 

If your landlord has expressly or impliedly agreed in your lease to furnish 

and pay for water, gas, or electric service to your dwelling, the landlord is 

liable to you, the tenant, if the utility company has cut off utility service to 

your dwelling or has given written notice to you that the utility service is 

about to be cut off because of your landlord’s nonpayment of the utility bill.  

If your landlord is liable for cutting off your utilities, you have several 

options. First, you may pay the utility company to reconnect or avert the 

cutoff of the utilities. You also may terminate the lease if you give notice to 

the landlord in writing that you are terminating the lease and you move out 

within 30 days from either the date you have notice from the utility 

company of a future cutoff or notice of an actual cutoff, whichever is 

sooner. If you terminate the lease, you can deduct your security deposit 

from the rent owed without the necessity of a lawsuit or obtain a refund of 

your security deposit. Also, if you terminate the lease, you may recover a 

pro rata refund of any advance rents paid from the date of termination or 
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the date you move out, whichever is later. You may also deduct from your 

rent, without having to take any judicial action, the amounts you paid the 

utility company to reconnect or avert a cutoff. If you deduct from your rent 

your payment of the landlord’s utility bill, you must give your landlord a 

copy of the receipt from the utility company that shows the amount you 

paid to reconnect or avert cutoff of the utilities.  

Additionally, you may sue and recover from the landlord a civil penalty of 

one month's rent plus $1,000, actual damages, court costs, and reasonable 

attorney's fees in an action to recover property damages, actual expenses, 

or civil penalties, less any delinquent rent or other sums for which the 

tenant is liable to the landlord.  

These options become available to you on the date you have notice from 

the utility company of a future cutoff or notice of an actual cutoff, 

whichever is sooner. Your options expire and you cannot use them if the 

following occurs: (1) your landlord gives you written proof from the utility 

company that all delinquent sums owed to the utility company have been 

paid in full; and (2) at the time you receive the proof, you have not yet 

terminated the lease or filed suit under the options set out above. 

If your agreement with the landlord involves him giving you a bill of your 

portion or pro rata share based on a master meter, the landlord may 

interrupt and cause interruption of electric service for nonpayment by you 

of an electric bill issued to you if:  

 The landlord’s right to interrupt electric service is provided by your 

written lease; 

 You do not pay the bill on or before the 12th day after the bill is 

issued; 

 Advance notice of the interruption is delivered to you by mail or 

hand delivery separate from any other written content that (1) 

prominently displays the words “electricity termination notice” or 

similar language in bold; and (2) includes: 

o The date on which the service will be interrupted;  

o The location where you may go during the landlord’s normal 

business hours to make arrangements to pay the bill to avoid 

interruption of electric service; 
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o The amount that must be paid to avoid interruption; 

o A statement providing that when you make a payment to 

avoid interruption of electrical service, the landlord may not 

apply that payment to rent or other amounts owed under the 

lease; 

o A statement providing that the landlord may not evict a 

tenant for failure to pay an electric bill when the landlord 

interrupted your electric service unless you fail to pay for the 

electric service after the electric service has been interrupted 

for at least two days, not including weekends or state or 

federal holidays; and  

o A description of your rights under Tex. Prop. Code §92.008(j).  

 

Can a landlord lock me out of my apartment if I don’t pay my rent? 

If you are delinquent in paying your rent and the landlord changes your 

locks, the landlord must place a written notice on your front door stating all 

of the following: 

 An on-site location where the tenant may go 24 hours a day to 

obtain the new key or a telephone number that is answered 24 

hours a day that you may call to have a key delivered within two 

hours after calling the number; 

 The fact that the landlord must provide the new key to the you at 

any hour, regardless of whether or not you pay any of the 

delinquent rent; and 

 The amount of rent and other charges for which you are 

delinquent. 

Your landlord cannot intentionally prevent you from entering the lease 

premises if you are delinquent, unless: 

 The landlord's right to change the locks is part of your lease; 

 You are delinquent in paying all or part of the rent; and 

 The landlord has mailed you a letter not later than the fifth 

calendar day or hand delivered not later than the third date before 

the locks are changed. 

The notice must inform you of: 
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 The earliest date that the landlord proposes to change the locks; 

 The amount of rent you must pay to prevent changing the door 

locks; 

 The name and individual with whom the delinquent rent can be 

discussed or paid during the landlord’s normal business hours; and 

 Your right to receive a key to the new lock an any hour regardless 

of whether you pay the delinquent rent (in bold). 

If your landlord locks you out without following the above procedures, 

you have the following remedies: 

 Recover possession of the property or terminate the lease; 

 Recover from the landlord a civil penalty of one month's rent plus 

$1,000, actual damages, court costs and reasonable attorney’s 

fees. (This option requires you filing suit in court.) 

 

Can my landlord enter my apartment, take my property, and even 

sell my property if I do not pay my rent? 

In general, the landlord cannot lock you out of your property and hold 

your personal effects ransom without following strict procedures. Only if the 

lease grants the right to enforce a landlord’s lien and the landlord follows all 

of the procedures required by the law can the landlord hold your personal 

effects. Texas Property Code Section 54.041 creates a lien for unpaid rent 

that is due. The lien applies to nonexempt property in the residence. 

The lien attaches to certain property that is in your residence or that you 

have stored in a storage room on the rental premises. This lien is called a 

“landlord’s lien.” This law permits the landlord to enter your unit in a 

peaceful manner, and take your property until you pay the rent owed. If 

you fail to pay the rent due, the landlord can sell your property. In order for 

the landlord to be able to exercise his rights under the landlord’s lien law, 

he must comply with the specific requirements of the law. 

 

The Lien 

Although the Property Code creates the lien, the written lease must give 

the right to enforce the lien. First, the landlord’s lien is only enforceable if it 

is underlined or printed in conspicuous bold print in your lease agreement. 
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If your lease does not contain language that sets forth the lien, or if your 

lease provides for the lien but the language is not underlined or printed in 

bold letters, then your landlord cannot legally enter your leasehold and take 

your property. This means that if your landlord does enter your unit and 

takes your property without a valid lien in place, then he could be liable for 

damages and potentially guilty of theft.  

Second, if the lien is correctly set forth in your lease, the landlord is 

entitled to take only certain property and must remove the property 

peacefully. The law prohibits the landlord from taking the following items: 

 Wearing apparel; 

 Tools, apparati, and books of a trade or profession; 

 Schoolbooks; 

 A family library; 

 Family portraits and pictures; 

 One couch, two living room chairs, and a dining table and chairs; 

 Beds and bedding; 

 Kitchen furniture and utensils; 

 Food and foodstuffs;  

 Medicine and medical supplies; 

 One automobile and one truck; 

 Agricultural implements; 

 Children’s toys not commonly used by adults; 

 Goods that the landlord or the landlord’s agent knows are owned 

by a person other than the tenant or an occupant of the residence; 

 Goods that the landlord or the landlord’s agent knows are subject 

to a recorded chattel mortgage or financing agreement. 

If your landlord takes any of the items listed above, the landlord has 

broken the law.  

Third, upon taking your property, the landlord or his agent must leave 

you a written note stating the following: 

 That he has entered your dwelling; 

 A list of each of the items that he removed; 

 The amount of the rent you owe; 
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 The name, address, and telephone number of the person you may 

contact about the amount owed; and 

 That the property taken will be promptly returned on full payment 

of the past-due rent. 

The written note must be left in an obvious place in the dwelling so that 

the tenant can easily see it. 

Fourth, if your written lease allows, the landlord may charge you a 

reasonable fee for packing, removing, and storing your property that is 

removed.  

Note: Your landlord has violated the law and could be responsible for 

damages if (1) your lease is not in writing, (2) you have a written lease that 

does not set forth the landlord’s right to collect these types of charges, or 

(3) the charges are not reasonable. 

If the written lease authorizes it, your landlord may sell or dispose of 

your property. If such authorization exists, the landlord must take the 

following steps in order to legally sell your property: 

 Send you a note in writing not later than the 30th day before the date 

of the sale stating: 

o The date, time and place of the sale; 

o A list of the amounts owed by you to the landlord; and 

o The name, address, and telephone number of the person you 

may contact regarding the sale, the amount owed, and your right 

to get your property back; 

 The note must be sent to you by both first-class mail and certified 

mail, return receipt requested, at the address that the landlord last 

knew was your address; 

 Your property must be sold to the highest cash bidder at the sale; 

 The money received by the landlord for the sale of your property must 

first be used to pay for the past-due rent owed, and then if allowed by 

your lease reasonable packing, moving, storage, and sale costs; 

 Any money left after payment of the rent owed and other charges as 

permitted by your lease shall be mailed to you at your address last 

known to the landlord no later than the 30th day after the date of the 

sale; and  
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 If you make a written request to the landlord (which you should do) 

for an explanation of the money received from the sale and which 

amounts you owed that were paid with the money and in what order 

the amounts were paid, the landlord must provide you with the 

explanation in writing not later than the 30th day after the date on 

which you make your written request. 

Even if your landlord complies with each of the above requirements, you 

may still reclaim your property at any time before the property is sold by 

paying the landlord or his agent all past-due rents owed, in addition to all 

reasonable packing, moving, storage, and sale costs authorized by written 

lease. 

 

What are my rights for violations by my landlord? 

As you can see, the law is very strict about the taking and selling of a 

tenant’s property. Despite a landlord’s right to exercise a lien for unpaid 

rents, some landlords do not comply with the requirements necessary to 

lawfully remove and dispose of a tenant’s property. If your landlord does 

not follow each of the steps set forth above, then he may be acting 

wrongfully and you have the right to sue your landlord. If your landlord or 

his agent willfully violates any of the requirements discussed above, then 

you are entitled to get from the landlord the following: 

 Actual damages; 

 The return of any property taken from your leasehold that has not 

yet been sold; 

 The return of the money received by the landlord or his agent from 

the sale of any property taken from your leasehold; 

 One month’s rent or $500.00, whichever is greater, less any 

amount for which you are liable to the landlord; and, 

 Reasonable attorney’s fees. 

Before you file suit, you may want to talk with your landlord about 

getting your property back. Remember, even if your landlord has wrongfully 

taken your property, you will still be responsible for any past-due rent. 

Accordingly, your landlord has the right to evict you and sue to collect the 
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unpaid rent. Sometimes, working with your landlord to resolve the situation 

may be better than fighting in court. 

 

If I am injured on the leased property, is the landlord responsible 

for my injuries? 

Maybe. “Premises liability” includes liability arising out of all physical 

conditions on or of real property which can result in injury. In recent years, 

the primary focus on this issue has been in security-related cases where an 

owner or operator of a premises has been held liable for the criminal acts of 

third parties. Premises liability is not governed by statute; instead, it is 

based on negligence principles. The mere fact that the landlord owns the 

real property does not make him automatically liable for your injuries. 

Generally speaking, for the landlord to be liable, three elements must be 

present. First, the landlord must owe you a duty of care. Second, the 

landlord must breach that duty. Third, you must have suffered damages 

caused by the landlord’s breach of his duty of care. The landlord generally 

owes no duty to you or your invitees, even for injuries caused by unsafe 

conditions or criminal intrusions. However, the landlord owes you a duty of 

care when your injuries arise from: (1) the landlord’s negligent repairs; (2) 

concealed defects in the premises that the landlord was aware of at the 

time of the lease; or (3) a defect in the premises that remained under 

landlord’s control. 

 

Landlord’s Negligent Repairs 

The duty of care regarding repairs can be established in two ways. First, 

once your landlord undertakes to repair something in your unit, his duty to 

use ordinary care is established. Second, once you demand that the 

landlord make a repair that he is obligated to make based on your lease or 

applicable statue, a similar duty is established. 

 

Concealed Defects 

Concealed defects in the premises similarly establish a landlord’s duty of 

care. The landlord can only be liable, however, when (1) he knew about the 
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defective condition at the time of the transfer; (2) he did not tell you about 

it; and (3) you neither knew nor should have known about the defect. 

 

Defect in Premises Under the Landlord’s Control 

Defects in common areas and other areas remaining under the landlord’s 

“control” establishes the third basis for the landlord’s duty of care. The 

landlord is generally not liable for injuries occurring on the premises leased 

and controlled by you. Accordingly, the main inquiry is whether your 

landlord had control of the place in which the injury arose.  

Landlords typically control common areas, such as stairwells and 

doorways, and owe you a duty to keep these areas in reasonably safe 

condition. If your landlord employs an on-site property manager, both the 

landlord and the property manager will typically have the right to “control” 

the property. If the landlord has delegated all right to control the daily 

management of the premises to the property manager, then the landlord 

may not owe you a duty of care. However, if the landlord has not acted 

responsibly and has failed to exercise reasonable care in selecting a 

manager, he may be liable for your injuries despite his delegation of 

control. 

Accordingly, if you were injured inside your specific leased space (e.g., 

your apartment unit or your house) which you control on a daily basis, then 

your landlord probably owes you no duty, and would not be liable for your 

injuries. The exception to this rule is if you were injured by a condition 

inside your particular unit that was the landlord’s responsibility to maintain.  

If you were injured in a common area on the premises (e.g., a parking 

lot or recreation area), then either or both the owner and property manager 

may owe you a duty of care. 

 

Having determined that your landlord owes you a duty, specifically 

what is his duty? 

The landlord’s duty to you as a tenant is to use ordinary care to keep the 

premises in a reasonably safe condition.  
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The next element to ascertain is whether the landlord breached this duty. 

For the landlord to have breached his duty, the following conditions must be 

met: 

 The landlord must have actual or constructive knowledge of some 

condition on the premises caused by the landlord; 

 The condition posed an unreasonable risk of harm; 

 The landlord did not exercise reasonable care to reduce or 

eliminate the risk; and 

 The landlord’s failure to use reasonable care caused your injury. 

The type of conditions that may constitute a breach of the duty to keep 

the premises reasonably safe include physical defects in a premises (e.g., 

malfunctioning elevator doors, uneven exterior tiling), and substances 

spilled or which fall on the premises (e.g., water on tile floors). More 

questionable is the lack of protection against the criminal activities of third 

parties. The situations in which a landlord must provide protection and the 

level of protection required are unclear. For instance, even if a condition 

that poses an unreasonable risk of harm exists on the property, the 

landlord of the property does not breach a duty by reason of the mere 

existence of that condition unless the landlord “knew or should have 

known” that the condition existed and failed to remedy the condition. The 

key issue therefore is whether the landlord knew or should have known that 

an unreasonable risk of harm from third party criminal acts existed. To 

answer this question, you must establish that either (A) the landlord knew 

that the condition existed and failed to remedy the condition as a 

reasonable person would have, or (B) the condition existed for a sufficient 

period of time, and that the landlord should have discovered the condition 

and removed it in the exercise of ordinary care. 

 

If I move out can the landlord keep the security deposit? 

You are entitled to receive your security deposit when you vacate a 

leased premises, but the landlord has 30 days after you surrender the 

leased premises to return it to you. You must provide the landlord with a 

good forwarding address in order for him to send the security deposit to 

you. The landlord may deduct damages and charges for which you are liable 
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under the lease, but cannot retain any portion for normal wear and tear. If 

your landlord retains any of the deposit, he must provide you with a written 

description list of the deductions and return the remainder. If you owe rent 

and there is no discrepency about the amount of rent you owe when you 

vacate the premises, the landlord does not need to give you a description 

and itemized list of deductions. 

You may not withhold payment of any portion of the last month’s rent 

because the security deposit is not a security deposit for unpaid rent. If you 

withhold payment, you are presumed to have acted in “bad faith” and could 

be liable to the landlord for an amount equal to three times the rent 

wrongfully withheld and the landlord’s reasonable attorney fees if suit is 

brought to recover the rent. 

 

Homeowners 
 

Construction Liens 

 

I’ve paid my contractor, but one of the subcontractors filed a lien. 

Can he do that? 

Yes, he can. Because you do not have a contract directly with the 

subcontractor, payment to the general contractor does not get rid of the 

subcontractor’s lien rights. The validity of a lien is a highly technical issue, 

and we recommend you consult with a lawyer. Here are some general rules 

regarding filing a lien against a homestead.  

First, no mechanic’s lien can be created against a homestead unless the 

general contractor, not the subcontractor, met very specific statutory 

requirements prior to the start of construction. To create a valid lien against 

a homestead, (1) the contract between the homeowner and the general 

contract must be in writing and signed before work commences; (2) if the 

owner is married, both spouses must sign the contract; and (3) the contract 

must be filed with the clerk of the county in which the homestead is 

located. Many residential contacts are signed by only one spouse. Very few 

contracts are filed with the county clerk's office. Both of these deficiencies 

render any liens invalid.  
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Second, the subcontractor has to give notice that he has not been paid 

within two months of when the work was performed. This notice letter must 

be sent to both the owner and the general contractor for each month the 

subcontractor has not been paid. Failing to give proper notice takes away 

the right to file a lien.  

Third, the subcontractor has to file his lien within three months of when 

all of the work performed on a project was completed. 

Fourth, an owner that receives a proper notice that a subcontractor has 

gone unpaid and instructing the owner to withhold funds has the right to 

withhold payments owing the general contractor in amount sufficient to pay 

the claim until the time for filing the affidavit of mechanics lien has passed, 

or if a lien affidavit has been filed, until the lien claim is satisfied or 

released. In this way, the homeowner can assist in paying the subs.  

Finally, the homeowner is required to withhold 10 percent of the total 

project price, known as “retainage,” until 30 days after the project is 

completed. Retainage is used to pay subcontractor claims that are timely 

presented. If a claim is not made during the 30 days, the owner may 

release the retainage and isn’t liable to any subcontractor. If the 

subcontractor makes a claim, the owner is liable only up to the 10 percent 

retainage plus any monies withheld in response to the subcontractor’s 

notice letter described above. 

 

Warranties 

 

My contract with my remodeler did not contain any written 

warranties, and now I am having problems with the work. What do 

I do since I do not have any written warranties? 

Texas law provides that all residential projects have certain minimum 

implied warranties of good and workmanlike performance. But this implied 

warranty may be superseded when the parties’ agreement sufficiently 

describes the manner, performance, or quality of the services. In other 

words, the description of the work done may constitute an express warranty 

that takes the place of the implied warranty. 



81 
 

In other home contracts, there are express warranties that are clearly 

laid out. These warranties have different time limitations, which means you 

need to make your claims timely. The typical warranty periods are: 

 One year for workmanship and materials; 

 Two years for plumbing, electrical, and heating and air-

conditioning delivery systems; and 

 Ten years for major structural components of the home. 

For remodeling projects, the warranty period begins when the project is 

substantially complete. For new construction, the warranty period begins to 

run when title is transferred or the homeowner occupies the home. 

Therefore, unless your problem has to do with the foundation, plumbing, 

electrical work or AC/heating units, you have only one year to make your 

warranty claim. For everything else, you must notify the remodeling 

company in writing of the problem within a year from when the remodeling 

company finished their work. If you do not, you may lose your right to have 

the remodeling company fix the problem at their expense. Because there 

are a number of warranties governed by law, most of which have strict 

timelines, we recommend that you consult an attorney if you feel that a 

warranty has been breached. 

Contracts for, and work done on, the home may fall under the Texas 

Deceptive Practices Act (“DTPA”). Consult the DTPA section on page 13 for 

more information.  

 

Residential Construction Liability Act 

If you have issues with the work performed on your house or residence, 

your contractor has certain rights under the Residential Construction 

Liability Act (RCLA). If you sue and seek to recover damages arising from a 

construction defect, you must give a RCLA notice to your contractor. The 

notice must be written and sent by certified mail, return receipt requested 

to the contractor at the contractor’s last known address. The notice must 

specify in reasonable detail the construction defects that are the subject of 

the complaint. You should provide to the contractor any evidence that 

depicts the nature and extent of repairs necessary to remedy the defect. 

The evidence could include photographs, videos, and expert reports. After 
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receiving your notice, the contractor has 35 days to make a written request 

to inspect the property that is the subject of your complaints. The 

contractor has 45 days after he receives notice to make a written offer of 

settlement. The offer can include an agreement to repair the construction 

defect, or have an independent contractor repair it at the contractor’s 

expense. If accepted, the repairs should generally be made within 45 days. 

If you don’t believe the offer is reasonable, you must advise the contractor 

in writing and in reasonable detail the reasons why you consider the offer 

unreasonable. The subcontractor may make a supplemental offer within 10 

days.  

The above is a general overview of RCLA. The statute is complicated and 

you should consult with an attorney if you have construction defects.  

 

Home Mortgages and Foreclosures 

If you own your home and you are paying a promissory note for the 

money loaned, you are paying a mortgage. The person or entity that you 

are paying is called the mortgagee. When you entered into the transaction, 

you signed a Deed of Trust. The Deed of Trust provides obligations you 

have with regard to the loan beyond just the obligation to pay the 

promissory note. Some of these obligations include paying the ad valorem 

taxes timely and keeping insurance on the property.  

If you fail to make payments to the mortgage company or bank, or fail to 

pay the taxes or carry insurance as required, the mortgagee can foreclose 

on its Deed of Trust. In order to foreclose, it must follow specific 

procedures. First, it must give you a notice at least 20 days before it posts 

the property for a nonjudicial foreclosure. The notice must give you an 

opportunity to cure your past-due obligations.  

If you do not cure, the mortgagee will post the property for a nonjudicial 

foreclosure. The posting notice or notice of sale should identify the place of 

the foreclosure, the time (within a three-hour window), the trustee or 

substitute trustee’s name and information, and a description of the property 

that is being sold. This notice must be sent to you 21 days before the actual 

foreclosure sale. Foreclosure sales are held on the first Tuesday of every 

month. You have until the day of the foreclosure to pay off the note.  
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If the foreclosure takes place, the bank will accept the highest bid. 

Bidders must pay cash or cash equivalent. The mortgagee can bid and it 

can credit bid (in other words, its bid amount is offset against your debt.) If 

the amount bid at the foreclosure sale is insufficient to pay the note in full, 

the mortgagee can sue you for the balance (called the deficiency). 

 

Will a bankruptcy stop the foreclosure? 

A bankruptcy may stop the immediate foreclosure, but if you don’t do 

what you are required to do in the bankruptcy, the court will allow the 

mortgagee to go forward with the foreclosure. (See "Bankruptcy" section.) 

If you think this is your only option, you should consult a bankruptcy 

attorney to discuss your options. 

 

FRAUD 
 

What is telemarketing fraud? 

While many companies that use the telephone to sell goods and services 

are reputable, some use phony prizes, cheap products, and high-pressure 

sales tactics to defraud consumers. The following are some representative 

examples of such scams: 

An offer of free gifts. Fraudulent telemarketers frequently offer “free” 

gifts if you will pay shipping and handling charges, processing or 

redemption fees, or even gift and sales taxes before delivery. Commonly, 

the gifts are worth much less than the extra charges. Moreover, the gifts 

are not really “free” if you have to pay anything to receive them. 

Phony contests offering prizes. As with offers of free gifts, the offer is 

often not what it seems. Usually no contest is ever held, and everyone is 

simply awarded a cheap prize. Even where a contest is actually held, your 

odds of winning any valuable prize are incredibly low, like one in a million. 

To claim the prize, you often will be asked to pay some fee, and the prize is 

commonly worth far less than the fee. The telemarketer may also request 

your credit card number for “identification” purposes or to verify that you 
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have won a prize and then make a charge on your credit card when you 

thought no sale had actually been made. 

Travel. So-called “free” or “low-cost” vacations often come with extra 

charges, hidden restrictions and hard-to-meet conditions. You might be 

required to join a travel club for a fee. A vacation-for-two may only include 

airfare for one or, while purportedly providing tickets for two for the price of 

one, may cost significantly more than two discount tickets purchased at 

least two weeks in advance. You could be charged extra for “peak season” 

reservations. As a result, your vacation ends up costing two to three times 

what you would have paid had you made your own arrangements. 

Advertisements offering jobs, credit repair or loans. These 

advertisements instruct interested consumers to dial a toll-free 800 or 888 

number for more information. When the toll-free call is made, consumers 

are then given a sales pitch and asked to make an advance payment by 

check, electronic draft or credit card. Alternatively, consumers may be 

asked to call a “900” number for more information, and then be charged 

from a few dollars to more than $50 per minute. The problem with these 

offers is that the service is often worth far less than the advance fee paid by 

consumers. That is why various state and federal laws explicitly prohibit 

advance fees for assisting people in obtaining permanent employment, 

credit repair or loans. 

Get-rich-quick schemes. Some fraudulent telemarketers promise high-

profit, no-risk investments in rare coins, real estate, gems, securities, oil 

and gas leases, and precious metals. These promises of “getting rich quick” 

are often false. Either the investment does not produce the level of profit 

that is promised, the level of risk is relatively high, or the investment is 

simply worthless. Those who have been victimized before are frequently the 

targets, since they are often eager to recoup losses from previous deals. 

Charities. Some unscrupulous telemarketers will say they’re calling on 

behalf of a charity. They may ask consumers to buy tickets for a benefit 

show, make a donation toward sending handicapped children to the circus, 

or purchase light bulbs or other household items at inflated prices, to cite a 

few recent examples. The problem is that often little or none of your 

contribution will actually go to the charity. Always seek to verify the entity 
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who you would like to support. Reputable charities will send you the 

information in the mail or to your email if you request it. Call the 

organization and make sure that they have people soliciting contributions 

over the phone or internet. 

Vitamins. Some health-conscious consumers fall prey to telemarketers 

selling vitamins. As with many other scams, the sales pitch may include a 

prize offer to get you to pay as much as $600 for a six-month supply of 

vitamins that are worth as little as $25. 

Water purifiers. Capitalizing on growing environmental awareness, 

some businesses are selling so-called water purification or filtration systems 

by telephone. Telemarketers use scare tactics to convince you that your tap 

water is filled with impurities or cancer-causing substances when, in fact, 

your drinking water is perfectly safe. Also, you may end up paying $300 to 

$500 for a device that is worth less than $50. 

Phony Government Agencies. Scammers are seeking to extort money 

from unsuspecting citizens by pretending to be the IRS, FBI, District 

Attorney’s office, Department of Homeland Security or another government 

agency. Never give anyone your financial information and always seek to 

verify who you are speaking with.  

Tax Return Services. Scammers are seeking to gain vital information 

from citizens by pretending to be a tax return service officer who is seeking 

to verify important information.  

Internet Fraud. Many scammers will send you emails stating that it is 

from your bank or credit card company and that they need you to provide 

personal information (e.g., your social security number or other identifying 

numbers.) Emails from your bank will never contain the extension of .edu, 

which is where many of these are generated. Emails directly from your 

bank will state the bank name and originate from the bank's website. If you 

are in doubt at all, don’t respond to the email, but contact your bank or 

credit card company. Do not click on any links or open any attachments in 

the email message. Also be aware that scammers may hack into your email 

and divert emails to themselves and send emails that appear to come from 

your email. If you suspect this has happened, change your password 

immediately. If you suspect this in any way, then get a new email address. 
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Some email providers are more secure than others. Check into the security 

of your network provider. Also, change your password on a regular basis – 

this helps prevent the scammers from hacking into your email. 

IRS fraud. Scammers are now calling and stating that they are with the 

IRS and that you owe money. This is a scam as the IRS NEVER CALLS YOU 

UNLESS YOU HAVE REQUESTED A CALL. The IRS will send you a letter if 

they want to get in touch with you. 

For more on identifying, protecting against and combating scams, see the 

Elder Law section of this handbook.  

 

How can I protect myself? 

Place your name and phone number on the Do Not Call Registry at 

donotcall.gov or by calling 1.888.382.1222. The National Do Not Call 

Registry gives you the choice about receiving telemarketer calls at home or 

on your cell phone. Most telemarketers should not call once your number 

has been on the registry for 31 days, and if they continue then you can file 

a complaint on the same website. 

Don’t be pressured. Insist on getting all information in writing before 

you agree to buy. At the same time, don’t assume a business is legitimate 

on the basis of impressive-looking brochures or enthusiastic testimonials. 

Remember as well that, under Texas law, a telemarketer may not call your 

home before 9 a.m. or after 9 p.m. on a weekday or a Saturday or before 

noon or after 9 p.m. on Sunday. 

Ask detailed questions before you buy. Ask how much everything 

costs. Find out the total amount you are obligated to pay, including all 

shipping and handling fees and any hidden costs. If you are purchasing a 

travel package, find out what is included and what the restrictions are. In 

addition, find out if you have to buy the airline tickets through the 

telemarketer and whether you are limited to traveling during certain off-

peak or inconvenient times. A seller who claims that you have won a prize 

or contest must tell you the odds of winning each of the offered prizes, the 

rules for claiming the prizes, and the number of people who have received 

the most valuable prize in the past 12 months. 
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Check them out. Find out if any complaints have been registered 

against the company with the Better Business Bureau of Metropolitan 

Houston or the Consumer Protection Division of the Texas Attorney 

General’s Office. In addition, contact the National Consumer League’s Fraud 

Department, fraud.org/complaint, if you suspect a telemarketing call was 

fraudulent. But remember that scam artists frequently change names and 

locations. Just because there are no complaints on file with the BBB, the 

Attorney General, or Fraud.org does not mean a business is trustworthy. 

Also, check with the Registrations Unit of the Texas Secretary of State 

(512.475.0775) to see if the company is registered and bonded as a 

telemarketer as required by state law. Likewise, check with the Texas 

Secretary of State to find out if any credit repair clinic or loan broker is 

registered as a credit services organization. Similarly, check with the Texas 

Department of Licensing and Regulation (www.TDLR.texas.gov; 

512.463.6599) to find out whether any firm offering to help you obtain 

permanent employment is registered as a personnel service. Whenever a 

firm is not registered as required by state law, you simply should refuse to 

do business with it. 

Avoid paying advance fees for employment, credit repair or loan 

services. Under Texas law, no one offering to assist you in obtaining 

permanent employment may charge an advance fee. Likewise, businesses 

offering credit repair or loan brokering services must obtain a $10,000 bond 

and file proof of the bond with the Texas Secretary of State before charging 

an advance fee. Under federal law, any credit repair business using the mail 

or a telephone or a fax is prohibited from charging an advance fee. 

Similarly, a federal rule prohibits telemarketers who make interstate calls 

from charging advance fees for credit repair, loan brokering and assistance 

in recovering money lost in previous telemarketing scams. 

Be careful about disclosing personal financial information. Don’t 

give your credit card number over the phone unless you know the business 

is reputable. An easy way for a scam operator to close a deal is to get your 

credit card number and then make a charge for a purported sale. Similarly, 

do not provide your checking account number over the phone, because 
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unscrupulous telemarketers can seek to draft against your account even 

without your signature. 

Take time to make a decision before investing. Consult someone 

whose financial advice you trust — a banker, lawyer, accountant or friend. 

Have them review any contract or prospectus before you commit yourself.  

Be careful with charitable fundraising. You have the right to know if 

the caller is a volunteer or a professional telemarketer/fundraiser. Don’t 

commit yourself over the phone. Ask for written information about how 

much of your donation will actually go to the charity and how much will be 

spent on administrative and fundraising costs. 

Above all, follow this advice: “If it sounds too good to be true, it 

probably is!” 

Hang up! You have the power to say no!  

Don’t open or respond to emails regarding your finances unless you are 

sure it is from your credit card company or your bank. If in doubt, call your 

bank. 

 

What can I do after I have already paid for a fraudulent product or 

service? 
 

Payment by credit card 

If you used a credit card to pay for a fraudulent product, federal law 

allows you to refuse to pay for goods not delivered or delivered not as 

represented. Claims and defenses arising out of a telemarketing sale may, 

in some instances, be asserted against the credit card issuer, usually the 

bank that issued your MasterCard, Visa, Discover or American Express card.  

The only preconditions to this right are that you first make a good-faith 

effort to resolve the dispute with the telemarketer, the amount at stake 

must exceed $50, and the transaction must have occurred in the same 

state (or within 100 miles) of your current address. You should take the 

position that your telephone transaction occurred in Texas, since that is 

where the telemarketer initiated and completed the sale. You should not 

pay the disputed charge on your credit card before invoking this right, 



89 
 

however, as payment waives the right to assert claims about the 

telemarketer’s deceptive or fraudulent conduct against the card issuer.  

Under Texas law, if you use your credit card to purchase goods or 

services from a telemarketer, other than a public charity, the seller has two 

options. First, the seller can send you a written contract fully describing the 

goods or services being offered, the total price charged, the name, address 

and business telephone number of the seller and any terms and conditions 

of the sale. If this option is chosen, the seller cannot make a charge on your 

credit card until you returned a signed contract. That would at least give 

you the chance to review the deal and refuse to sign if it appeared to be 

different from what you were initially promised. Second, the seller can 

charge your credit card immediately, but then you must be given the right 

to receive a full refund if you return the goods undamaged or cancel any 

services within seven days after you received the goods or services.  

Once a timely cancellation is made, the law requires the seller to make a 

refund within 30 days. The problem with this remedy is that many 

telemarketing sellers are fly-by-night operations which do not remain in one 

location long enough for you even to cancel. If you did cancel and failed to 

receive a refund within 30 days, you could complain to the Consumer 

Protection Division of the Texas Attorney General’s Office or contact a 

private attorney to sue for any payments made to the telemarketer.  

 

Payment by check or money order 

If you pay a telemarketer by check or money order, your only certain 

remedy is to stop payment before the check or money order is processed. 

Unfortunately, this is only successful when the stop-payment order is made 

very promptly, usually within two to three business days after a check or 

money order is issued, although you may have more time when the money 

is being sent to a distant location. 

 

Payment by cash or failure to stop payment of a check 

In these circumstances, there is no remedy that will provide instant 

relief. Nevertheless, you should complain to the Better Business Bureau, the 

Consumer Protection Division of the Texas Attorney General’s Office, the 
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Federal Bureau of Investigation, and fraud.org. That might lead to a public 

enforcement action, but, even if such an action is filed or an indictment is 

issued, there is little chance of recovery unless the telemarketer had a bond 

and filed proof of it with the Texas Secretary of State. If you suffered a 

significant financial loss, you ought to consult with a private attorney to 

review your options. 

 

How can I avoid telemarketing calls? 

Under state law, Texas consumers can request the Public Utility 

Commission to be placed on a statewide no-call list by contacting the PUC 

at 1.382.1222 or texasnocall.com. Telemarketers are obligated to avoid 

calling anyone placed on this list. If calls persist, you should complain to the 

Public Utility Commission Protection Division online at 

puc.texas.gov/consumer/phone/Nocall.aspx; write PUC – Customer 

Protection Division, P.O. Box 13326, Austin, TX 78711-3326; call 

1.866.782.8477 (TTY 1.800.735.2988.) 

You can also seek to have your telephone number removed from many 

national telephone sales lists by writing the following organization that 

maintains a national list of persons who do not want to receive sales calls: 

Telephone Preference Service, c/o Direct Marketing Association, P.O. Box 

9008, Farmingdale, NY 11735-9008. An online form can be found at 

www.dmaconsumers.org/cgi/offmailinglist. Keep in mind, however, that 

there is no law that prohibits calls to individuals on this list. Current federal 

rules merely require that telephone solicitors maintain company-specific 

lists of consumers who specifically request not to receive further calls from 

that particular telemarketer. So you may be forced to ask every 

telemarketer who calls your number to remove your name and telephone 

number from their list. 

 

INSURANCE 
 

 How are insurance premiums calculated? 
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Insurance premiums are regular payments an insured makes to purchase 

insurance coverage. The amount you pay depends upon various factors 

such as age, health, previous driving record, mortality rates, interest rate 

projections, credit rating, etc. Actuaries (persons who compute insurance 

premium rates based on statistical data) apply these factors in making a 

series of complex calculations to establish premium rates. 

 

What is the difference between liability and property insurance? 

There are two basic types of insurance: property and liability.  

Property insurance insures risk of loss to your property. A property policy 

will typically reimburse you the value of your property that has been stolen 

or damaged. For example, if you rent an apartment and carry renter’s 

insurance, it will protect your property from theft and fire. In Texas, most 

of the windstorm and flood insurance policies may be separate policies from 

your homeowner’s policy. This means that if a hurricane damages your 

home by wind or flood, and you have windstorm insurance and/or flood 

insurance, you would be able to make a claim. However, if this is not part 

of your homeowner’s policy, then you would not be able to make a claim in 

the event of a flood such as Houston experienced in Hurricane Harvey or 

Hurricane Ike. 

A liability insurance policy insures you for damages you may have caused 

to another person’s property. For instance, if you are in an automobile 

accident, a liability policy protects you against claims made by a third 

person. Liability insurance is usually included in a homeowner’s policy to 

protect the homeowner from someone being injured on their property. A 

typical liability policy requires the insurance company to defend and 

indemnify you for your liability arising out of claims made against you. 

 

What is PIP coverage? 

Personal Injury Protection (PIP) coverage is included in automobile 

insurance and is sometimes referred to as “no fault” insurance. PIP covers 

you, members of your household, and any authorized driver or passenger of 

your automobile for injuries sustained in an automobile accident, regardless 

of who is at fault. PIP benefits may be applied to pay any reasonable 
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expenses incurred for necessary medical bills, funeral services, loss of 

income, and household services performed by the injured person (if a non-

income producer). Texas requires insurance companies to include PIP 

coverage in every automobile liability policy. The minimum coverage that 

must be offered is $2,500, but you can buy more. You may, alternatively, 

reject PIP coverage by written request to your company. 

 

What is uninsured/underinsured motorist coverage? 

Uninsured/underinsured motorist coverage is included in automobile 

insurance and compensates you for injuries you sustain resulting from an 

accident with an uninsured/underinsured motorist (UM). If you are in an 

accident with an uninsured motorist, your insurance company will pay you 

an amount equal to what the UM’s liability company would have paid if the 

UM carried liability insurance. The same analysis applies to underinsured 

motorist coverage, except the amount recoverable from your company is 

reduced by the amount recovered or recoverable from the insurer of the 

underinsured motorist. The coverage generally pays for bodily injury, death, 

and property damage. While UM coverage is usually included in Texas 

automobile liability policies, it can be waived and often is in non-standard 

policies. You should review your policy to see if UM coverage is included. 

 

What is forced place insurance? 

If you own a home and you have a mortgage on your home, you will be 

required to carry homeowner’s insurance in at least the value of the 

mortgage to protect the mortgage company. The mortgage company may 

also require you to carry flood and/or windstorm insurance. If you do not 

carry the required insurance, then the mortgage company can “buy” a 

policy for you. Forced place insurance is much more expensive than if you 

were to buy the insurance yourself. Also, forced place insurance may not 

cover all of your property, it is mainly purchased to protect the mortgage 

company. If a mortgage company force places insurance, then the 

mortgage company normally adds the cost of the policy to your loan. 

 

How do I know if I am covered under my insurance? 
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Usually, a coverage question can be resolved by looking at the policy 

itself. If the policy is unclear regarding your specific claim, you should 

contact your insurance company or your insurance agent and ask for its 

interpretation of the policy language, keeping in mind the company might 

err on the side of noncoverage. An insurance agent is there to help you deal 

with the insurance company, so if you have one, you should contact them 

as well. You should also keep in mind that Texas law requires ambiguous 

insurance policy language to be construed in favor of the insured. 

Therefore, if after speaking with the company you feel the policy language 

is still ambiguous, you may wish to contact the Texas Department of 

Insurance or an attorney to assist you further. Insurance contracts have 

been interpreted countless times. Thus, a person specializing in insurance 

law will often be able to tell you how the policy language will be interpreted 

by a court. 

 

How soon does the company have to pay my claim? 

Chapter 542 of the Texas Insurance Code (the “prompt payment” 

statute) governs the amount of time an insurance company has in 

processing your claim. In most instances, Texas’ prompt payment law 

requires a company to respond within 15 days after receiving your written 

notice of claim. During this time, the company may ask for more 

information about your loss and commence its investigation of the claim. 

Upon obtaining all requested information, the company then has 15 

business days to accept or reject your claim. If the company is unable to 

accept or reject your claim within 15 days, it must notify you why it needs 

additional time to process your claim. The company will then have up to 45 

days to accept or reject your claim. (In the event of a weather-related 

catastrophe or major natural disaster, the claim-handling deadlines under 

the Texas prompt payment law are extended for an additional 15 days.) 

Once the company agrees to pay your claim, it must send your check or 

draft within five business days, in most instances. If the company rejects 

your claim, it must provide a reasonable explanation of its denial in writing. 

 

What is “bad faith”? 
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Texas law imposes on every insurance company a duty of good faith and 

fair dealing with its insureds. This duty arises out of the contract of 

insurance between you and your insurance carrier. If a company 

unreasonably withholds benefits of the insurance policy from you, the 

company has acted in “bad faith,” and you are entitled to pursue both a 

breach of contract action (a lawsuit seeking the benefits of the insurance 

contract) and a tort action (a lawsuit based on a civil wrong committed by 

the insurance company, which entitles you to seek damages outside of the 

contract resulting from the insurance company’s bad faith; e.g., lost wages, 

emotional distress, etc.) An insurance company can commit bad faith many 

different ways, including: (1) unreasonably refusing to settle a case on your 

behalf and thereby exposing you to a potential judgment in excess of policy 

limits; (2) unreasonably delaying payment; and/or (3) unreasonably 

denying a claim or canceling a policy, etc. 

 

What may I do if I believe I have been treated unfairly by an 

insurance company? 

If you believe you have been treated unfairly by an insurance company 

and wish to take action against it, there are several avenues available to 

you. First, you may file a complaint with the Texas Department of 

Insurance. The Texas Department of Insurance allows dissatisfied 

consumers to collect additional claim payments and refunds to which they 

were entitled, but did not receive. The second avenue available to you is to 

attempt to negotiate a settlement either informally or through Alternative 

Dispute Resolution (ADR) such as mediation or arbitration. ADR might save 

the time and expense of litigation. Finally, you may sue the company 

directly for breach of contract and bad faith. If you are successful, you may 

be entitled to collect damages arising from the contract of insurance (i.e., 

benefits provided in the insurance contract), extra-contractual damages 

(i.e., award for damages arising from the insurance company’s bad faith, if 

any) and, if the facts of your case are egregious enough, punitive or 

additional damages (money damages awarded to plaintiff that are intended 

to punish the defendant insurer to prevent similar conduct in the future.) 
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How do I make a complaint to the Texas Department of Insurance? 

You may obtain complaint forms online 

(tdi.texas.gov/consumer/complfrm.html) or by calling 1.800.252.3439. You 

may submit a complaint with the Texas Department of Insurance online, by 

email, by mail, or by fax: 

Texas Department of Insurance 

Consumer Protection (111-1A)  

P. O. Box 149091  

Austin, Texas 78714-9091 

Email: ConsumerProtection@tdi.texas.gov  

www.tdi.texas.gov 

The online complaint form will require such information as: 

 Your name, address and day-time telephone number; 

 The exact name of the insurance company (as it appears on your 

policy); 

 The full name of any agent or adjuster who may be involved; 

 Your policy number; 

 Your claim number and the date of your loss, if applicable; 

 A concise description of your problem; 

 What you believe would be a fair resolution of your complaint; and 

 Copies of all supporting documentation, including invoices, 

canceled checks, advertising materials, and any letters between 

you and the company or agent. 

The Texas Department of Insurance also has a toll-free consumer 

helpline open weekdays from 8:00 a.m. until 5:00 p.m. to help answer your 

insurance questions, including questions regarding an insurance company’s 

address, complaint history, financial strength, and license status. For 

answers to these questions, contact the Texas Department of Insurance 

Consumer Help Line at 1.800.252.3439. 

 

How long before my potential claims against an insurance company 

expire? 

Under Texas law, you generally have two years after the incident giving 

rise to your claim to either settle your claim or go to court. For a bad-faith 
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action, you have two years from the day coverage is denied and for an 

action under the Insurance Code, you have two years from the date the 

unfair act or practice occurred. Be sure to save all correspondence with 

your insurance company, as these letters may come into play later. 

 

HIPAA 
 

What information is covered by HIPAA?  

The Health Insurance Portability and Accountability Act of 1996 (”HIPAA”) 

covers any information about your mental or physical health or payment for 

your care by a covered entity. To be covered by HIPAA, information has to 

be kept by a covered entity, such as a healthcare provider or healthcare 

plan and has to be identifiable to a specific person. This information is 

called “protected health information” or PHI. Furthermore, the privacy and 

confidentiality of certain medical records relating to (1) HIV testing; (2) 

mental health; and (3) substance abuse are protected under state and 

federal laws other than HIPAA. 

 

Is my health information stored in electronic format?  

To be covered by HIPAA, the covered entity must be transmitting one of 

the nine HIPAA-approved transactions electronically. The approved HIPAA 

transactions are common communications, usually between a healthcare 

provider and a health benefit plan; for example, an insurance claim that is 

submitted by your healthcare provider to your insurance company, and the 

insurance payment for the services listed on that claim, are both HIPAA 

transactions. Therefore, it is likely that at least some of your PHI is stored 

in electronic format. 

 

Do I have the right to inspect and copy my health information? 

Yes, although there are a few rare exceptions. The healthcare provider 

may charge you to get copies of your record, but generally has to provide 

them to you. 
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Is my authorization ever required before my information can be 

disclosed?  

HIPAA requires your specific authorization unless disclosure is otherwise 

allowed. For example, your physician could not disclose your health 

information to your employer without first obtaining your authorization to 

do so. However, your physician would not need your authorization to 

provide a copy of your health information to another of your physicians if 

you were receiving treatment from that other physician. There are certain 

exceptions, however. A covered entity may disclose protected health 

information to comply with a court order, including an order of an 

administrative tribunal. Such disclosures must be limited to the protected 

health information expressly authorized by the order. In addition, a covered 

entity may disclose protected health information to comply with a subpoena 

and “satisfactory assurances” have been made. 

 

Can I request restrictions on the disclosure of my information? 

You have the right to request restriction of certain uses and disclosures 

of your information if (1) the disclosure is to a health plan for purposes of 

carrying out payment or healthcare operations (and is not for purposes of 

carrying out treatment); and (2) the information pertains solely to a 

healthcare item or service for which you paid the facility out of pocket in 

full. However, there are exceptions, including psychotherapy notes, 

information compiled for use in civil and criminal or administrative actions, 

and emergency treatment situations necessary to provide care.  

 

How do I get a copy of my health information? 

By contacting the healthcare provider and requesting a copy. You may be 

asked to sign a request for access to or a copy of your health information. 

 

Do I have to pay for copies of my medical records?  

Probably. HIPAA says you can be charged a reasonable, cost-based fee. 

This means you can be charged for supplies and staff time for copying your 

records. The formula for calculating the cost can be different, so some 

healthcare providers do not charge a patient. There are different rules if the 
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copies are requested by someone other than the patient, even if the 

request is on behalf of the patient. 

 

May I request the medical records of my parents or someone else 

for whom I am caring? 

Generally, permission to access another person’s medical records must 

first be authorized by the patient. If you have a durable medical power of 

attorney from the patient, then the healthcare provider should provide you 

with a copy of the records.  

 

Is it possible to access medical records of a person who is 

deceased?  

The personal representative designated by a will or appointed by a court 

to settle the deceased’s affairs may gain access to medical files. 

Additionally, a relative may be able to receive medical information about 

the deceased if the information has a bearing on the living relative’s health. 

 

Do I have the right to see my child’s medical records? 

Generally, yes. There are some exceptions. The primary exception is if 

the minor is the one who consents to care and the consent of the parent is 

not required under applicable law.  

 

Are my child’s (K-12) records of visits to the school nurse covered 

by HIPAA?  

No. Health records kept by schools are classified as “education records” 

covered by the Family Educational Rights and Privacy Act (FERPA).  

 

Can I revoke my authorization?  

Yes, if you do so in writing and provide a copy of your revocation to the 

HIPAA-covered entity that has your health information. However, 

revocations are not retroactive. In other words, the HIPAA covered entity 

might have already disclosed your health information based on your earlier 

authorization. 
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Does a hospital need my authorization to include me in a directory?  

Hospitals routinely maintain directories, and inquiries are often made 

about a patient from a member of the clergy, the news media, family, and 

friends. If you are not in the directory, the hospital will not be able to tell 

visitors you are there, route phone calls, deliver flowers, and so on. Most 

hospitals will ask you whether you want to be included in the directory 

when you are admitted. 

 

Does HIPAA allow me to get my original records?  

No, HIPAA only gives you the right to get copies of your records. 

However, you have a right to request to inspect your original records as 

long as you make your request in writing and provide it to the HIPAA-

covered entity that has your original records. 

 

What can I do if someone violates the HIPAA Privacy Rule?  

You do not have the right to sue under HIPAA. The most you can do is 

file a complaint. The privacy notice you receive from your healthcare 

provider or plan is required to tell you how to file a complaint within the 

organization. Every HIPAA-covered entity must have a designated privacy 

officer. The notice should also tell you how to contact the HHS Office for 

Civil Rights. This is the government office charged with enforcing the 

Privacy Rule. Complaints can be filed online by visiting www.hhs.gov/hipaa. 

If you need help filing a complaint or have a question about the complaint 

or consent forms, please email the HHS Office for Civil Rights at 

OCRComplaint@hhs.gov. 

 

Does my employer have a right to my health information? 

Generally no, unless you have filed a worker’s compensation claim 

against your employer. If your employer acts as your insurance company, 

your employer has the right to view some of your health information, but 

other laws prohibit your employer from using that information against you 

(for example, by denying you a promotion.) 

 

What if I file a claim for worker’s compensation? 
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Texas law offers no privacy protection for employees who file for worker’s 

compensation. Employees filing a worker’s compensation claim waive all 

provider-patient privilege of information or results regarding any condition 

or complaint reasonably related to the condition for which they are claiming 

compensation. 

 

If I file a lawsuit, will I have to disclose my medical information? 

Generally, if you are seeking recovery for physical injuries or emotional 

distress, you may have to authorize disclosure of your health information 

related to that claim, including past medical history. However, the court 

may restrict the timeframe and manner of disclosure if it finds such 

restrictions reasonable and appropriate.  

 

Can my provider discuss my condition, treatment, and outlook with 

my family and friends without my written authorization? 

A patient’s authorization is necessary in order for your healthcare 

provider to have such conversations with your family and friends. In an 

emergency situation, and in the absence of patient authorization, providers 

may use their professional judgment in determining whether to contact or 

share information with family members or friends involved in your care. If 

you have a durable medical power of attorney, you should provide it to the 

healthcare provider, as this will allow them to speak to you on the patient’s 

behalf. 

 

Can emergency healthcare workers ask questions about a patient, 

without the patient’s permission, such as the patient’s name, health 

and treatment status in emergency situations? 

Yes. Emergency healthcare workers can access a patient’s health 

information while providing medical treatment. 

 

If I find errors in my medical records, can I correct those errors? 

If you believe your medical records are incorrect, you may ask your 

provider or health insurer to correct the information. If your provider or 

health insurance company did not create the health information that you 
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believe is incorrect, or if they disagree with you and believe your health 

information is correct, they may deny your request. 

 

May I receive a record of disclosures of my health information? 

Your healthcare providers must keep track of most disclosures of your 

health information. You have a right to ask for a list of these disclosures. 

 

Can I request that communications regarding my information be 

made confidentially to an alternative address or telephone number? 

Yes, you may request that communications regarding your information 

be made through an alternative address or telephone number. However, if 

the alternative address or telephone number is invalid, you may be 

contacted through other means.  

 

Can I be denied treatment or coverage if I do not give my 

authorization to disclose my health information? 

Generally no. Treatment or healthcare coverage cannot be denied 

because you do not sign an authorization. 

 

Where can I find more information? 

More information can be found at www.hhs.gov/ocr. 


